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The Tax Court of the United States 
Docket No. 51365 


HANS S. HOLLANDER and CLEMENCE 
BLUM HOLLANDER, 
Petitioners. 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above-named petitioners hereby petition for 
a redetermination of the deficiency set forth by 
the Commissioner of Internal Revenue in his notice 
of deficiency (Bureau symbols ANC-Ap-SF, LA: 
90D:CTF) dated September 9, 1953, and as a 


basis of their proceeding allege as follows: 


1. The petitioners are individuals, husband and 
wife, with their place of residence at 14 Flood 
Circle, Atherton, California. The returns for the 
petitioners here involved were filed with the Col- 
lector for the First District of California at San 
Francisco, California. 


2. The notice of deficiency (a copy of which is 
attached and marked ‘‘Exhibit A’’) was mailed to 
the petitioners on September 9, 1953. 


3. The deficiency as determined by the Commis- 
Sioner 1S In income taxes for the calendar years 
1948 and 1949, and is in the amounts of $6,866.59 
and $3,947.58, respectively, of which $2,680.30 for 


4 Hans S. Hollander, et ux., vs. 


1948 and $3,481.04 for 1949, a total of $6,161.34, 
is in controversy. 


+. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
eC’LOnSs: of 4 


The Commissioner erred in determining that 
alimony payments by the taxpayer of $5,292.60 in 
1948 and $7,867.44 in 1949 are not deductible under 
Internal Revenue Code Section 23(u). 


5. The facts upon which the petitioners relv as 
the basis of this proceeding are as follows: 


On March 6, 1946, petitioner Hans. S. Hollander 
entered into a property settlement agreement with 
his wife, Idy Hollander. Under the terms of this 
agreement, petitioner Hans 8S. Hollander was _ ob- 
hgated to make payments to Idy Hollander for her 
support, care and maintenance until her death or 
remarriage. The 1946 property settlement agree- 
ment was incorporated in a decree of divorce 
granted by a Nevada court on June 12, 1946. Peti- 
tioner Hans 8. Hollander complied with the pro- 
visions of said agreement at all times. 


On March 16, 1948, the 1946 property settlement 
agreement was revised and modified with the con- 
sent of both parties. The 1948 modification obligated 
petitioner Hans 8. Hollander to pay a different 
maximum amount of alimony annually for six 
vears to his former wife, Idy Hollander. This ob- 
ligation to pay alimony was to cease at the death 
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of Idy Hollander, and alimony payments made 
by petitioner in any year could not exceed 40% 
of his net income for that year. In any year where 
the latter limitation caused the amount of alimony 
paid to fall below the maximum amount of alimony 
due, the difference between the maximum amount 
of alimony due and the amount of alimony 
in fact paid was to be paid in later vears. More- 
over, payments in any later year also could not 
exceed 40% of petitioner’s net income for that 
year. Thus, petitioner’s obligation could extend over 
an indeterminate future period. Except for the 
specific changes made by the 1948 modification of 
agreement, all provisions of 1946 agreement re- 
mained in effect. 


Payments by petitioner Hans 8. Hollander under 
the 1948 agreement were payments in discharge 
of a legal obligation imposed by an instrument 
Which was incident to both the original divorce 
decree and to the divorce itself. By merely modify- 
ing and revising the 1946 agreement, which had 
been incorporated in the original decree of divorce, 
the 1948 agreement was incident to both the original 
divoree decree and the divorce itself. Moreover, on 
June 30, 1948, the 1948 agreement was incorporated 
in a decree of a California Superior Court es- 
tablishing the Nevada decree as a valid foreign 
judgment and ordering petitioner Hans 8. Hol- 
lander to comply with its terms. 


The payments made under the 1948 agreement 
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were periodic payments within the meaning of In 
ternal Revenue Code Section 22(k). 


No obligation the principal sum of which is speci 
fied exists in the 1948 agreement. The payments aré 
to stop at the death of Idy Hollander and cannot 
exceed 40% of petitioner Hans 8. Hollander’s net 
income for any given year. Upon the death of 
petitioner Hans 8S. Hollander before February 
1951, his estate would be liable only for the maxi 
mum monthly payments falling due under the 1948 
agreement between the date of his death and Febr 
ary 1, 1951. His estate would not be liable for th 
amount by which the maximum annual amount of 


alimony due exceeded 40% of his net mcome 1 
years prior to his death. The existence of these 
contingencies makes the calculation of any specifie 
principal sum impossible. 


The 1948 agreement also provides that if in any 
given vear a difference exists between the maximum 
amount of alimony and 40% of petitioner Hans 
S. Hollander’s net. income, such difference must be 
paid in later years. Since payments in any later 
year also may not exceed 40% of petitioner Hans 
S. Hollander’s income for such year, petitioner 
Hans 8S. Hollander may be required to make pay- 
ments for a period in excess of 10 years from the 
date of the 1948 agreement. This latter fact alone is 
enough to characterize the payments as periodic. 


Wherefore, petitioners pray that this Court may 
hear the proceeding and redetermine the liability 
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therein complained of; that it determine that there 
is a deficiency due from the petitioners for years 
1948 and 1949 which is not in excess of $4,652.83 ; 
and that the Court may grant such other and 
further relief as the nature of the case may warrant. 


/s/ LAWRENCE E. IRELL, 
Counsel for Petitioners. 
Duly verified. 


EXHIBIT A 


1250 Subway Terminal Building 
417 South Hill Street 
Los Angeles 13, California 


Sep. 9, 1953 
ARC-Ap:SF 
LA :90D :CTF 


Mr. Hans S. Hollander and 
Mrs. Clemence Blum Hollander 


25 West Clay Park 
San Francisco 21, California 


Dear Mr. and Mrs. Hollander: 


You are advised that the determination of your 
income tax hability for the taxable years ended 
December 31, 1948, and December 31, 1949, dis- 
Closes a deficiency of $10,814.17, as shown in the 
statement attached. 
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In accordance with the provisions of existing in 
ternal revenue laws, notice is hereby given of the 
deficiencies mentioned. 

Within 90 days from the date of the mailing 
of this letter you may file a petition with The 
Tax Court of the United States, at its principal 
address, Washington 4, D. C., for a redetermination 
of the deficiency. In counting the 90 days you may 
not exclude any day unless the 90th day is 
Saturday, Sunday, or legal holiday in the District 
of Columbia in which event that day is not counted 
as the 90th day. Otherwise Saturdays, Sundays, and 
legal holidays are to be counted in computing . 


= as 


90-day period. 


Should you not desire to file a petition, you ar 
requested to execute, in duplicate, the enclosed form 
and forward it to the Assistant Regional Commis 
sioner, Appellate, 1250 Subway Terminal Building 
417 South Hill Street, Los Angeles 13, California. 
The signing and filing of this form will expedite 
the closing of your returns by permitting an early 
assessment of the deficiencies, and will prevent the 
accumulation of interest, since the interest period 
terminates 30 days after receipt of the form, or 
on the date of assessment, or on the date of pay- 
ment, whichever is earlier. 


Very truly yours, 


T. COLEMAN ANDREWS, 
Commissioner of Internal 
Revenue. 
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By /s/ W. T. TIGNOR, 
Associate Chief, Appellate 
Division. 

CT’ Forcum :vme 
Enclosures : 

Statement 

Form 1276 

Agreement Form 


Statement 
ARC-Ap:SF 
LA :90D :CTF 


Mr. Ilans S. Hollander and Mrs. Clemence Blum Hollander 


Husband and Wife 
25 West Clay Park, San Francisco 21, California 


Tax Liability for the Taxable Years Ended 
December 31, 1948 and 1949 


Year Deficiency 
meeeer lneome tak ..................0.... 2... SS 6,866.59 
LS) 3,947.58 

Miva lematle..: COA panei... ieee: $10,814.17 


In making this determination of your income tax liability 
eareful consideration has been given to the reports of examina- 
tion dated March 28, 1950, and November 6, 1951, to your 
protests dated August 15, 1950, and January 3, 1952, and to 
the statements made at the conference held on April 29, 1953. 


In your returns for the taxable years 1948 and 1949 there 
are claimed deductions in the respective amounts of $9,000.00 
and $7,867.44 for alimony paid. It has been determined under 
Section 23(u) of the Internal Revenue Code that a deduction 
of $3,707.40 is allowable for 1948 and that no deduction is 
allowable for 1949. Accordingly, the deductions claimed are dis- 
allowed to the extent of $5,292.60 for 1948 and $7,867.44 for 1949. 


A copy of this letter and statement has been mailed to your 
representative, Mr. Lawrence E. Irell, c/o Irell & Manella, 810 
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Roosevelt Building, Los Angeles 17, California, in accordance 
with the authorization contained in the power of attorney exe- 
cuted by you. 
Adjustments to Net Income 
Taxable Year Ended December 31, 1948 


Net income as disclosed by return..................0.-2:eceecceeeees $74,872.37 
Unallowable deductions and additional income: 
(a) Alimony deduction disallowed .......00...2200....0e-ceee- 5,292.60 
(b) Net gain from the sale or exchange of capital 
ASSELS INCTCASEM ..........-s0c:..c0-0+-0s000<02-- 6,750.00 
(c) Travel and entertainment expense disallowed.... 1,658.00 
Net income adjusted... ee $88,572.97 


Explanation of Adjustments 


(a) This adjustment has been previously explained hcrein. 
(b) The net gain from the sale of capital assets reported in 
your return in the amount of $32,091.03 is inereased in the 
amount of $6,750.00 due to the following adjustments: 
(1) Capital loss carry-over disallowed........................$ 6,250.00 
(2) Loss from sale of 500 shares of Blum’s preferred 
GCCYEASE -.....-.-....-20cc0cceseeeescessceeeec-02s- 500.00 


Totalicc.........28GAWe.......... ee $ 6,750.00 


(1) It has been determined that the capital loss carry-over 
elaimed in the amount of $6,250.00 is unallowable, inasmuch as 
such loss resulted from the sale of a personal residence, and is 
not allowable under the provisions of the Internal Revenue Code. 


(2) It has been determined that the cost or basis of 500 shares 
of Blum’s preferred stock was $9,000.00 instead of $10,000.00, 
as shown in your return, or a decrease of $1,000.00. The loss 
claimed is a long-term capital loss and the adjustment is, there- 
fore, 50% of $1,000.00, or $500.00. 


(ec) Travel and entertainment expense claimed as a deduction 
in your return in the amount of $4,975.00 is disallowed to the 
extent of $1,658.00 due to lack of substantiation that such dis- 
allowed amount represents an allowable deduction under the 
provisions of the Internal Revenue Code. 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1948 


Beeemimeonie @djusted _....20....2e. cee cee eee cleeeeee $88,572.97 
Less: Excess of net long-term capital gain over net 
Bi@ert-term capital losgy:....2..-..:...---------ecc-ocs-eeeensee 38,841.03 
Mee TCL WICOMNE ...........---------------n--eneenne-n-ceeercnencneanee $49,731.94 
EE PAD LIOMS _.._.._.-----.a nae -cneeneeeceeneneaceneeeneesdeeasteesseencoes 3,000.00 
eeaMe@cesUb ject tO tan ................cde...cddt--eeeeecsdteeeeeeeeeneseeee $46,731.94 
Be als Ol $40,751.94... cannne-n--n---neeaconsecnaceeeceennceens 23,365.97 
OO ee $ 9,185.92 
Less reduction under Sec. 12(c), I.R.C....... 1,122.31 
Partial tax on one-half of net income.............2........--0- ..$ 8,063.61 
Combined partial tax ($8,063.61 x 2) oe $16,127.22 
Pius: 50 per cent of $38,841.03... eee 19,420.51 
Mombinved alternative tax ...........:c.-2-....0.--.---.-0---00e--eo ee $35,547.73 
Computation of Tax 
Taxable Year Ended December 31, 1948 
BE eICOMMO ACGUSLCE ..........cc2c..--.cccecsscsccasecsusceo-sscuunsniese-o.o2 Ses D(2.00 
ME ECCI LIONS -......-..-.---2-cacccdeee-nn-e-neeseeneeneecenaditereesnatasnee 3,000.00 
Mealamce SUH JCCt tO TAX ................--cctececeaceasccennecescducnsce-onece $85,572.97 
MOPED L291 ...cc.acesccssnecuigseecsnactgivens-enagpcceceeeeseee 42,786.48 
MECC LEN <o. << nescecaccsscescce-cccnscestcececnseoceeeess $21,662.67 
- Less reduction under See. 12(c), I.R.C...... 2,619.52 
Total tax on one-half of net income...............2....-..---0:-200-- $19,043.15 
mombined tax ($19,043.15 x 2) ee eee tceececaennante 38,086.30 
Pombined alternative tax ..........-..0:--.----.scss---secceceneneenn 35,547.73 
Correct income tax liability 20.0.0... eeeeeeeeeeeeeeeeeeeeeees 35,547.73 
Income tax liability shown on return, account No. 
SLES) SE ann oe neneee 28,681.14 


Deficiency of imcoMe taX...u......2.....eseenccesceeneceseceseneteneses $ 6,866.59 
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Adjustments to Net Income 
Taxable Year Ended December 31, 1949 


Net income as disclosed by return............-......0:--see--ceee--+ $32,305.48 

Unallowable deductions: 
(a) Alimony deduction disallowed ...............-..:----:---++ 7,867.44 — 
(b) Travel and entertainment expense disallowed..... 1,128.00 — 

Net income*adjusted ............... 208... $41,300.92 


Explanation of Adjustments 


(a) This adjustment has been previously explained herein. — 

(b) Travel and entertainment expenses claimed as a deduction 
in your return are disallowed to the extent shown below due to — 

lack of substantiation that such disallowed amounts represent 
allowable deductions under the provisions of the Internal Rev- — 
enue Code: { 
Claimed Allowed Disallowed . 
: 


—_ 


Travel and entertainment ex- 
pense required in earning 


SULEUCICT. ei ae ere ane $3,685.00 $2,457.00 $1,228.00 

Automobile expenses .............----- 1,200.00 900.00 300.00 
PROP AN. ececsece--nesendtatacnceseeteeee ee —— $1,528.00 . 
Additional expense allowed for | 


UEIPMCO LH MEODS ......-c-ccccace-se $3,476.00 $3,876.00 $ 400.00 


ly 
Net amount of travel and enter- } 
talnment expense disallowed................-.-..::1meeeece =: $1,128.00 — 

. 


Computation of Tax 
Taxable Year Ended December 31, 1949 


Net income adjusted ........2::.2c0-cc-----00e+smast $41,300.92 
Wiese: Exemptions: ......-..-.::ccczcccce-c2-+...s0-..-- eet eee 3,000.00 
Balancetsulyect to tax ....ce2ee a $38,300.92 
Onezhalf of e$38,300.92 Wooo... 19,150.46 
MVeNntative. PAIX. ...---- loess ee $ 6,809.74 


Less reduetion under Sec. 12(c), IR.C...... 837.17 


Total tax on one-haldfof net imeonre:...-.-.--.---seeeereeeee = $ 5,972.57 
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meermoimen tax ($5,972.57 x 2)... csc eccccccesssaees- scence $11,945.14 


Sememerincome tax lability: ._..cccs........cce.. cece ecesee octet $11,945.14 
income tax liability shown on return, account No. 
ions con niinn sss nn nn dn nacennnnnnsntasaicnenan 7,997.56 


MTICICNCY Of INCOME TAX ........-.. eee. eeeeeteceseceeceeeecesoreoneceee $ 3,947.58 


_ Received and filed November 30, 1953, T.C.U.S. 
_ Served December 1, 1953. 


[Title of Tax Court and Cause.] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Daniel A. Taylor, Chief Counsel, Inter- 
nal Revenue Service, for answer to the petition of 
the above-named taxpayers, admits, denies and 
alleges as follows: 


1 and 2. Admits the allegations contained in 
paragraphs 1 and 2 of the petition. 


3. Admits that the deficiencies determined by 
the respondent are in income taxes for the calendar 
vears 1948 and 1949 in the amounts of $6,866.59 
and $3,947.58, respectively. Denies the remaining al- 
legations of paragraph 3 of the petition. 

4, Denies the allegations contained in paragraph 


4 of the petition. 


5. Admits that on March 6, 1946, petitioner 
Hans 8. Hollander entered into an agreement en- 
titled ‘‘property settlement agreement”’ with his 
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wife Idv Hollander; that under the terms of this 
agreement petitioner Hans 8. Hollander was ob 
ligated to make payments to Idy Hollander for! 
alimony, care and maintenance until her death or 
remarriage; that this agreement was incorporated 
in a decree of divorce granted by a Nevada court 
on June 12, 1946; that petitioner Hans 8. Hollander 
complied with the provisions of said noneemeni 
and that on March 16, 1948, the parties entered into 
a second agreement under which petitioner Hans 
S. Hollander was obligated to pay a different maxi- 
mum amount annually for six years to his former 
wife, Idy Hollander. Denies the remaining allega- 
tions of paragraph 5 of the petition. 


every allegation contained in the petition not herein= 
before expressly admitted, qualified or denied. 


of the Commissioner be approved. 


/s/ DANIEL A. TAYLOR,  R.E.Me 
Chief Counsel, Internal 
Revenue Service. 


Filed January 26, 1954, T'.C.U.S. 


[Title of Tax Court and Cause. ] 


STIPULATION OF FACTS 


It is hereby stipulated and agreed between the 
Commissioner of Internal Revenue and the abovall 
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ntitled taxpayers, by their respective undersigned 
attorneys, that the following facts shall be taken as 
true, provided, however, that this stipulation does 
r ot waive the right of either party to introduce 
other evidence not at variance with the facts herein 
stipulated, or to object to the introduction in evi- 
fence of any such facts on the grounds of im- 


materiality or irrelevancy. 


ily 
_ Taxpayers, from and after August 5, 1948, were 
husband and wife. The taxpayers filed their Federal 
Income Tax Returns for the calendar years 1948 
and 1949 with the Collector of Internal Revenue 
for the First District of California. The Returns 
vere filed on the cash receipts and disbursements 
daSIS. 

II. 
Hans S. Hollander was married to Idy Hollander 
ym September 30, 1937. One child was born of said 
Marriage, namely Barbara Mia Hollander, born 
Anegust 12, 1940. 

III. 
On March 6, 1946, in contemplation of divorce, a 
sroperty settlement agreement was entered into by 
and between Hans S. Hollander and Idy Hollander. 
Jnder the terms of said property agreement, a copy 
of which is attached hereto, marked ‘‘ Exhibit 1A,’’ 
md incorporated by reference as if fully set out 
nerein, Hans 8. Hollander agreed to make certain 
yayments for the support and maintenance of Idy 
dollander. 
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IV. 
On or about June 12, 1946, Idy Hollander, then 
a resident of the State of Nevada, instituted divoree 
proceedings against Hans 8. Hollander. On June 
12, 1946, a decree of divorce was entered by the 
Nevada court, under the terms of which the afore 
said property settlement agreement of March 6, 
1946, was made a part of the decree and the parties 
ordered to comply therewith. Thereafter, Hans § 
Hollander performed all of his obligations undel 
said agreement pursuant to said decree of said 
court. 
we 
On March 16, 1948, Hans 8. Hollander and Idj 
Hollander entered into a second agreement. A trut 
and correct copy of said agreement of March 16 
1948, is attached hereto, marked ‘* Exhibit 2B? 
and incorporated by reference as if fully set out 
herein. 
Var 
The divorce obtained by Idy Hollander from 
Hans S. Hollander was not contested by Hans § 
Hollander. Subsequent to such divorcee, Idy Hol. 
lander made known to Hans S. Hollander the faé 
that she desired to remarry. The person whom Id} 
Hollander desired to marry was relatively impect 
nious. In addition, subsequent to the divorce, anc 
because of various circumstances, Idy Hollander ha 
not been able to keep the child, Barbara Mia Hol 
lander, with her, and by mutual agreement saic 
child had lived with Hans 8. Hollander since No 
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vember, 1946. Under the first property settlement 
‘agreement of March 6, 1946, which was incident 
to the decree of divorce, the terms provided that 
“upon the remarriage of Idy, Hans would be relieved 
of further alimony obligations, said agreement fur- 
ther provided that Idy Hollander was to have 
-eustody of the said child. In order to enable the re- 
marriage of Idy Hollander and to obtain legal 
-eustody of the said child, Hans 8S. Hollander volun- 
tarily entered into the second agreement of March 
16, 1948. 


VIL. 
Idy Hollander remarried on Mareh 29, 1948. 


VIL. 

Subsequent to June 12, 1946, Idy Hollander had 
become a resident of the State of California. On or 
about May 18, 1948, an action was instituted by 
Hans S. Hollander in the Superior Court of the 
State of California in and for the County of Los 
Angeles, to establish the Nevada judgment of 
divoree as a foreign judgment. On June 30, 1948, 
the deeree of the California court was entered. A 
true and correct copy of said decree is attached 
hereto, marked ‘‘ Exhibit 3C,’’ and incorporated by 

reference as if fully set out herein. 


IX. 

Hans S. Hollander married Clemence Blum Hol- 
lander on or about August 5, 1948. Hans S. Hol- 
lander is presently a resident of Los Angeles, Cali- 
fornia, and Clemence Blum Hollander is presently a 
resident of San Francisco, California. 
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Dee 

During the calendar year 1948, Hans S. Hol- 
lander made twelve monthly payments of $550 
apiece to his former wife, paid $1,990.40 to the 
Federal Government on account of his former wife’s 
liability for 1947 Federal income taxes and $67 to 
the State of California on account of his former 
wife’s liability for 1947 California income taxes. 
The aggregate amount of these payments was 
$8,657.40. Taxpayers claimed the full amount of 
said payments as an alimony deduction on their 
1948 income tax return. During the calendar year 
1949, Hans S. Hollander made twelve monthly pay- 
ments of $550 apiece to his former wife, paid 
$1,225.44 to the Federal Government on account of 
his former wife’s liability for 1948 Federal income | 
taxes, and $42 to the State of California on ac- 
count of his former wife’s liability for 1948 Cali- 
fornia income taxes. The aggregate amount of these 
payments was $7,867.44. Taxpayers claimed the full 
amount of said payments as an alimony deduction 
on their 1949 income tax return. 


In connection with the amount claimed by tax- 
pavers as an alimony deduction on their 1948 income 
tax return, the Commissioner of Internal Revenue 
allowed the following amounts: 


$2,057.40—representing amounts paid by 
Hans S. Hollander on account of his former 
wife’s 1947 liability for Federal and California 
income taxes, and 

$1,650.00—representing three monthly pay- 
ments of $550 apiece made by Hans 8S. Hol- 
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lander during the first three months of 1948 to 
his former wife. 


The balance of the amount claimed as an alimony 
deduction on taxpayers’ 1948 income tax return was 
disallowed. The entire amount claimed by taxpayers 
as an alimony deduction on their 1949 income tax re- 
turn was disallowed by the Commissioner of In- 
ternal Revenue. 


/s/ EDWARD SANDER, 
Counsel for Petitioners. 


/s/ R. P. HERTZOG, R.E.M. 
Acting Chief Counsel, Internal Revenue Service, 
Counsel for Respondent. 


EXHIBIT 1-A 


Property Settlement Agreement 


This Agreement, made and entered into in the 
City of Los Angeles, County of Los Angeles, State 
of California, this 6th day of March, 1946, by and 
between Idy Hollander, hereinafter for convenience 
referred to as the ‘‘wife,’’ and Hans S. Hollander, 

hereinafter for convenience referred to as the 
‘*husband,’’ 
Witnesseth : 


The husband and wife represent: 


(a) That they were lawfully married in Phoenix, 
Arizona, September 30, 1937, and ever since said 
date have been, and are now, husband and wife; 
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(b) That they have as a result of said marriage 
one minor child, namely, Barbara Mia Hollander, 
born August 12, 1940, hereinafter referred to as the 
celal 77> 

(c) That irreconcilable differences and contro- 
versies have arisen between them, both as to their 
marital relations and their property rights; 


(d) That the parties are now living separate and 
apart and are permanently separated, although, be- 
cause of the housing shortage, the parties are con- 
tinuing to reside in the same house, but are occupy- 
ing separate and distinct quarters; 


| 

(e) That they desire to make, on a fair and 
equitable basis, a permanent and final settlement 
and adjustment between themselves with regard to ; 
their assets, property and property rights and obli- 
gations for support and maintenance which each 


has or may have or owe to the other or to the minor — 
child; | 


(f) That a full and complete disclosure has been 
made on the part of each of them to the other as 
to their property holdings and debts. 


Now, Therefore, it is hereby agreed that in con- 
sideration of the mutual promises, conditions, agree- 
ments, covenants and terms herein contained, each 
of the parties hereto promises and agrees as fol- 
lows: 


1. Until such time as a valid interlocutory de- 
cree of divorce, or a decree of separate maintenance 
may be entered, if any, and under the conditions 
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enumerated below, the husband shall make certain 
payments for the support, care, and maintenance of 


(a) Until such time as the wife finds quarters 
outside of the house in which she now lives, no pay- 


*, but the husband will continue to pay 


9 the i and mamivenance of the wife and 


dcr Rendine that ae present Te cine Pomace 
nav render this difficult. 


(b) If the wife is able to find quarters for her- 
‘self and the child outside of the house in which she 
jnow lives, the husband agrees to pay to the wife 
Seven Hundred Dollars ($700.00) per month in lieu 
Hof the obligation referred to in subdivision (a) 
above during the period in which the wife resides 
‘outside of said house with the child. Out of this 
payment, the wife shall apply such sums as are 
Teasonably necessary for the support, care, main- 
Vtenance and education of the child. In addition to 
this sum, husband shall reimburse the wife for 
"necessary bills incurred by the wife in providing 
for the child reasonable clothes, piano lessons and 
Iprivate schooling if used, and also for any ex- 
| |fraordinary medical and dental expenses of the 
child. 


(c) Any sums which may become payable under 
ithe provisions of (b) of this paragraph shall be 
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payable in advance on the Ist day of each month, 
and the first payment shall be due on the Ist day 


: 


of the last preceding month for which payment may 
be owing shall also be paid. f 


2. Upon entry of a valid interlocutory decree of 
divorcee or decree of separate maintenance, the hus- 
band agrees to pay to the wife from and after the 
entry of said decree and in lieu of the payments 
referred to in paragraph 1 hereof, an amount 
equivalent to $10,000.00 per year, payable at the 
rate of one-twelfth (1/12) of said amount per 
month, for alimony, support, maintenance and care 
of the wife and child; provided, however, that if 
the amount so payable is greater than one-third (44) 
of the income received by the husband for the yea 
concerned, then said yearly amount shall be re 
duced to an amount equivalent to said one-thilil 
(14) of said income so received by the husband, 
which lesser sum shall likewise be payable one 
twelfth (1/12) thereof for each month during the 
year concerned. If by reason of the income of the 
husband, the husband has overpaid the wife, then 
an adjustment shall be made to effect the correct 
amount payable, and for this purpose the husband 
shall have the right to withhold payments, or por- 
tions thereof, if it be necessary to effect the correct 
amount payable to the wife hereunder. In addition 
to the payments referred to in the second preceding 
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sentence, the hushand shall reimburse the wife for 
necessary bills incurred by the wife in providing 
2 the child reasonable clothing, piano lessons, and 
private schooling, if used (so long as the child is 
a minor), and also for any extraordinary medical 
and dental expenses of the child. Any payments 
nder the provisions of this paragraph 2 shall 
commence immediately following the entry of said 
decree and shall continue from and after said date 
. or the remainder of the wife’s natural life, or 
until such time as she shall remarry. If the wife 
shall remarry, then immediately upon the occur- 
‘ence of said remarriage, payments as set forth in 
* paragraph 2 shall automatically cease, but in 
the event of such remarriage the husband _ shall 
continue to pay for the support of the child so long 
as the child is a minor in an amount which shall 
\be agreed upon by and between the parties hereto, 
or, if the parties cannot so agree, as determined by 
Court. In any event, payments provided for in 
this paragraph and in paragraph 1 hereof shall 


of the husband. However, should there remain any 
payments due and unpaid upon the death of the 
hushand, it is agreed that such payments shall be- 
scome obligations of the estate of the husband. Out 
jot the payments made to the wife as provided for 
in this paragraph 2, the wife shall apply such sums 
as are reasonably necessary for the support, care, 
Maintenance and education of the child, and the 
Wife now undertakes such support, care, mainte- 
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nance and education in a manner reasonably com- 
mensurate with that of a child in a home com- 
parable to the home heretofore maintained by the 
parties. Out of the sums provided for in this para- 
eraph 2 the wife shall pay all income taxes which 
may be assessed on account of the payments made 
under the provisions of this paragraph but in this 
connection the wife authorizes and directs the hus- 
band to withhold from the payments made under 
this paragraph 2 the amount necessary to pay such 
taxes and the husband agrees to utilize the amount 
so withheld in the payment, on behalf of the wif 
of her said income taxes, but in this connection the 
husband shall be under no obligation to pay any 
amount on behalf of the wife on account of such 
taxes in excess of that withheld hereunder and the 
husband shall not be lable or responsible in the 
event that the amount so withheld and so paid 
shall not be sufficient to pay the full income taxes 
of the wife, it being the intention hereof that this 
procedure is followed as an accommodation to the 
wife and to assure the wife that the amount neces- 
sary for the payment of such taxes by the wife 
shall not be dissipated. In this connection, if the 
parties so agree, the husband may cause to be pre- 
pared the wife’s tax return but all expenses relating 
to such preparation or otherwise in connection with 
the wife’s taxes shall be borne solely by the wife. 


3. There are presently in existence the follow- 
ing life insurance policies upon the life of the 
husband: 
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(a) Policy #3861297 in the amount of $24,000.00 
with the John Hancock Life Insurance Company ; 


(b) Policy #5890-P in the amount of $15,000.00 
with the John Hancock Life Insurance Company ; 


(c) Policy #4030885 in the amount of $2,700.00 
with the John Hancock Life Insurance Company ; 


(da) Policy #4030886 in the amount of $8,011.00 
with the John Hancock Life Insurance Company. 


The husband does agree to make the wife (or in 
ease of her death or remarriage, the child) the sole 
irrevocable beneficiary under the aforementioned 
life insurance policies (except that the child shall 
be the beneficiary as to $5,000.00) and agrees to 
maintain the said policies and to pay the premiums 
thereon. The terms of payment under the afore- 
mentioned policies, i.e., by installments, lump sums, 
etc., shall be in the discretion of the husband if 
they are to be made to the child and the wife is 
dead, and shall be in the discretion of the wife if 
they are to be made to the wife or to the child 
while the wife is alive; however, if the wife shall 
have remarried, the investment of the proceeds 
shall be jointly agreed upon by her and the hus- 
hand’s personal representatives. 


4. The wife shall have the care, custody and 
control of the child but the husband shall have the 
full right of visitation at reasonable hours but as 
often as the husband desires. The husband shall 
have the right, if he so desires, to have the care, 
eustody and control of the child during so-called 
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vacation months (i.e., the summer months between 
regular school terms) and if the husband exercises” 
such right (which he shall have the right to do with 
respect to such vacation periods as he desires, it 
heing understood that failure of the husband to 
exercise such right with respect to any particular 
vacation period shall not be deemed a waiver of 
the husband’s right to exercise such right with 
respect to a later vacation period), then the wife 
shall have full right of visitation at reasonable 
hours but as often as the wife desires. Neither 
party shall have the right to take the child out of 
the State of California without first obtaining the 
written consent of the other. If the wife leaves the — 
State of California without the child and (except” 
for causes beyond her reasonable control) remains 
away from the State in excess of a consecutive © 
period of one (1) year, then permanent and full 
custody of the child shall go to the husband, sub- 
ject to the right of full visitation by the wife at 
reasonable hours but as often as the wife desires. 
Upon the death of either party, either before or 
after his or her remarriage, if any, permanent and 
full custody of the child shall go to the other party 
hereto. The wife agrees to provide a good, normal 
and regular education for the child commensurate 
with the child’s present social and economic stand- 
ing and to furnish a nurse or maid at all times in 
which the wife has custody of the child hereunder. 
If the wife fails to furnish said education, nurse 
or maid the husband may furnish the same and 
deduct the expense of the same from the sums pay- 


—— oe - 2 eer 
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able to the wife pursuant to paragraphs 1 or 2 as 
the case may be. In the event that the wife desies 
to place the child in a boarding school, then the 
husband shall have the right to approve such board- 
ing school and in the absence of such approval, the 
wife shall place the child in a school selected by 
the husband. 


5. The wife does hereby assign, set over and sell 
to the husband as his sole and separate property 
all the wife’s interest in and with respect to the 
residence of the parties hereto located at 9101 
Hazen Drive, Beverly Hills, California, as well as 
| all furniture, furnishings and equipment contained 
in said residence and the wife agrees to execute the 
necessary deeds and bills of sale to effect such 
transfer. In full consideration of said transfer and 
of the rights granted by the wife to the husband 
under the provisions of this paragraph 5, the hus- 
band agrees to pay concurrently with the execution 
hereof the sum of Ten Thousand Dollars ($10,- 


¥ 000.00). 


6. The parties hereto agree that all of the cloth- 
ing, jewelry, and personal effects of the wife, and 
the Studebaker automobile in her possession shall 
be retained by the wife as her separate property, 
and the husband does hereby release and relinquish, 
assign, transfer and set over to the wife as her sole 
and separate property each and all of the items 
referred to in this paragraph. 


7. All of the earnings of either or both of the 
husband and wife (except the earnings and accumu- 
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lations of the wife while she is living separate from_ 


the husband) shall be community property of the 
parties until entry of a valid interlocutory decree 
of divoree, if any. The husband agrees to pay all 
imcome taxes on the past and future community 
income and to indemnify the wife against liability 


therefor. Upon entry of such decree, the subsequent 


earnings of each party shall be the separate prop- 
erty of the party earning the same. 


8. It is agreed that al] of the rest and remainder 
of the property of the parties, except as hereinabove 
set forth, is and shall be deemed to be the separate 
property of the husband. 


9. The husband and wife do hereby release, 
acquit, and forever discharge the other from any 
and all claims which he or she now has or may here- 
after have against or upon the other for payment 
of maintenance or alimony excepting as herein pro- 
vided. Each of the parties hereto agrees that he or 
she will not under any circumstances ask any court 
in any divoree or separate maintenance action or 
otherwise for any allowance for alimony, support 
and maintenance or for any decree, judgment or 
order affecting the property rights of the parties 
hereto other than as provided and set forth in this 
agreement. 


10. The partes hereto will forthwith execute, 
acknowledge and deliver any and all deeds, bills of 
sale, assignments or other instruments necessary or 
proper to carry into effect the stipulations, terms 
and provisions herein contained. 
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11. Each of the parties hereto waives, renounces 
and relinquishes all right to administer upon the 
estate of the other hereto at the death of the said 
other party, hereby agreeing to forego any and 
all rights that either may have to inherit from the 
other or to administer upon the estate of the other 
or to secure any homestead upon or from the estate 
of the other or family allowance. Nothing herein 
contained, however, shall affect the provisions of 
ny will or testamentary disposition made by either 
party hereto in favor of the other. 


12. It is agreed between the parties that should 
he wife be caused to retain legal counsel to en- 
orce any of the provisions of this agreement or 
nv order of any court of competent jurisdiction 
ade pursuant thereto, that if the wife prevails in 
aid proceedings the hushand will pay to the wife 
m addition to the payments in this agreement other- 
Wise provided to be made, such further and addi- 
ional sums as may be reasonable for attorney’s 
ees. 


13. Neither of the parties hereto shall interfere 
ith the other in his or her personal liberty, con- 
uct or action; each of the parties agrees that the 
ther at any and all times may live separate and 
Apart, may reside at such places and may follow 
md carry on such business, occupation or profes- 
jon as he or she may choose to the end that each 
4 the parties shall hereafter have a full and inde- 
endent liberty, freedom of action and conduct 
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insofar as their mutual obligations, duties and re 
sponsibilities are concerned. 


is for any reason void or unenforceable, such por 
tion of this agreement shall not affect the validity 
of the remaining portions thereof. 


16. It is agreed that the terms and provisions 
of this agreement shall inure to and be bindings 


of the parties. 


17. It is further expressly understood that al 


the dissolution of the marriage contract of the 
parties or the facilitating of that result and is ij 
tended solely as an adjustment of the property 
rights of the parties, this agreement may be sub- 
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19. The parties hereto acknowledge that they 
have carefully read this agreement and have each 
engaged attorneys to advise them in the premises, 
and that they understand each and every provision 
thereof, that said agreement is fair and just in all 
its particulars and that they enter into the same 
respectively of their free and voluntary will. 


In Witness Whereof, the parties hereto have 
hereunto subseribed their names the day and year 
first above written. 
/s/ TIDY HOLLANDER, 

Wife. 


/s/ HANS 8S. HOLLANDER, 
Husband. 


T, H. F. Birnbaum, hereby certify that the within 
is a true and correct copy of the property settle- 
ment agreement between [dy Hollander and Hans 
§. Hollander, dated March 6, 1946. 


[Seal] /s/ H. F. BIRNBAUM, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My commission expires March 17, 1950. 


EXHIBIT 2-B 


Agreement 


This Agreement made and entered into in the 
Jity of Los Angeles, County of Los Angeles, State 
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of California, this 16th day of March, 1948, by and 
between Idy Hollander, hereinafter for convenience 
referred to as the ‘‘First Party,’’ and Hans § 
Hollander, hereinafter for convenience referred to 
as the ‘‘Second Party,”’ 


Witnesseth: 


Whereas, the parties hereto were heretofore mar- 
ried and were legally divorced on the 12th day of 
June, 1946, in the Eighth Judicial District Court 
of the State of Nevada in and for the County 0: 
Clark, and, 


Whereas, prior to said decree the parties entered 
into a Property Settlement Agreement dated Marel 
6, 1946, which Property Settlement Agreement was 
referred to under the provisions of said decree and 
was incorporated therein and was ratified and con- 
firmed, and, 


Whereas, said Property Settlement Agreement 
provides for certain payments to be made by Second 
Party to First Party until such time as First Party 
remarries and not thereafter and provides that the 
child of the parties, to wit: Barbara Mia, shall re 
main in the custody of the First Party with the 
rights of visitation and other rights in the part of 
Second Party, and, 


Whereas, by reason of various circumstances 
First Party has not been able to keep said child 
with her and by mutual agreement since the divoree 
of the parties hereto said child has been and now 
is with the Second Party, and, 

| 
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Whereas, pursuant to said Property Settlement 
' Agreement, Second Party has paid to First Party 
continuously the sum of Five Hundred Fifty Dol- 
lars ($550) per month, representing the net amount 
payable to First Party under said Agreement after 
the withholding of taxes and withholding the 
amount of salary payable for the services of the 
child’s nurse pursuant to the Agreement of the 
parties hereto, and, 


Whereas, First Party desires to remarry, but 
nevertheless desires that said payments be continued 
to be made by Second Party to First Party after 
such remarriage for a period of time, notwith- 
standing the provisions of said Property Settle- 
ment Agreement in said decree, and Second Party 
is willing to continue to make such payments upon 
conditions hereinafter set forth, and, 


Whereas, the parties hereto desire that certain 
revisions be entered into in said Property Settle- 
ment Agreement, 


Now, Therefore, It Is Agreed as Follows: 


1. Notwithstanding the provisions of said Prop- 
erty Settlement Agreement, and in settlement of 
Second Party’s obligations for alimony under said 
Property Settlement Agreement, Second Party will 
continue to pay to First Party the sum of Five 
Hundred Fifty Dollars ($550) per month on the 
first day of each and every month, beginning with 
the first day of March, 1948, and continuing to and 
including the first day of February, 1951, and shall 
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pay to First Party the sum of Two Hundyed Fifty 
Dollars ($250) per month from the first day of 
March, 1951, until the first day of February, 1954. 
Said payments shal] continue as provided in this 
paragraph notwithstanding the fact that the First 
Party remarries at any time hereafter, and should 
Second Party die prior to February 1, 1951, said 
payments shall continue until February 1, 1951, and 
shall be payable by the estate of Second Party as 
herein provided until said first day of February, 
1951, and not thereafter. Should Second Party die 
between February 2, 1951, and February 28, 1954, 
said payments shall cease on the date of his death. 
Said payments shall cease upon the death of First | 
Party. Whether or not First Party remarries, the 
obligations of Second Party to First Party to make © 
payments under this agreement or under said agree- 
ment of March 6, 1946, or otherwise, shall cease 
with the payment to be made on February 1, 1954, — 
or on the date of the death of the First Party, 
whichever event earlier occurs. In the event that 
the amount payable pursuant to this paragraph ex- 
ceeds forty per cent (40%) of Second Party’s in- © 
come (defined as the moneys earned by Second 
Party, either as salary, dividends or bonuses or 
otherwise) during any year for which such pay- 
ments are to be made hereunder (and for this pur- 
pose each year beginning March 1 shall be deemed 
the accounting period) then the amount to be paid 
by Second Party to First Party shall be reduced — 
to said forty per cent (40%) of said income so 
earned by Second Party. For this purpose Second 
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Party may estimate his income at any time and 
may make payments at a reduced amount if by rea- 
son of his income it appears that such reduction 
may be made, and at the end of the calendar year 
concerned, an adjustment shall be made between 
the parties (except that First Party shall not be 
required to refund any moneys to Second Party) 
to the end that Second Party has paid during the 
year concerned the amount which he is obligated 
to pay pursuant to the provisions of this paragraph. 
If by reason of the provisions of this paragraph, 
First Party receives less than the amount provided 
to be paid First Party by Second Party in the first 
sentence of this paragraph, then First Party shall 
be entitled to receive any such deficiency at any 
time thereafter provided the amount earned by Sec- 
ond Party under the formula hereinabove set forth 
is sufficient to permit Second Party to make such 
payment covering such deficiency to First Party. 
For the purpose of illustration only, if at the end 
of the third year by reason of the formula herein- 
above provided there is Two Thousand Dollars 
($2,000) that was not paid to First Party of the 
amount payable by Second Party to First Party, 
and if Second Party has no income for the follow- 
ing four years, but in the fifth year has an income 
of Four Thousand Dollars ($4,000), then Sixteen 
Hundred Dollars ($1,600) (40% of $4,000) shall 
be payable during said year at the rate of one- 
twelfth (1/12) of the amount each month. There 
still would be a deficiency of Four Hundred Dol- 
lars ($400), plus any other deficiency which might 
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have occurred during the fourth, fifth or sixth years 


of this agreement, and this deficiency would be | 


payable similarly, depending upon the income of 
Second Party. It is further understood and agreed 
that one of the important considerations moving 
Second Party to make payments to First Party 
during the fourth, fifth and sixth years hereof at 


the rate of Two Hundred Fifty Dollars ($250) per 


month, is the fact that the child of the parties is 


now remaining with Second Party. Payments for ~ 


said fourth, fifth and sixth year shall cease if and — 
when continuous custody is given to the First Party © 
during or prior to the commencement of said third, 
fourth or fifth years, and First Party from and © 


after said date waives any claim to such payments 
pursuant to the provisions of this paragraph. he 
obligation of the Second Party to make payments 


to the First Party pursuant to the provisions of © 


this paragraph are in settlement of the obligations 
of Second Party to support First Party pursuant 
to the provisions of Paragraph 2 of the Property 


Settlement Agreement dated March 6, 1946. In con-— 


sideration of the Second Party’s agreement to make 
payments under this agreement notwithstanding the 
remarriage of First Party, the provisions of Para- 
eraph 2 of the Property Settlement Agreement 
dated March 6, 1946, are hereby cancelled and ter- 
minated and shall have no force or effect whatso- 
ever, it being expressly understood and agreed that 
the sole obligation on the part of Second Party to 
First Party for support, alimony and/or mainte- 
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nance by reason of the prior marriage between the 
parties hereto shall be as set forth in this agree- 
ment which shall supersede and take the place of 
the provisions of said Paragraph 2 of said Prop- 
erty Settlement Agreement. First Party does 
hereby waive any claim for support, maintenance, 
or otherwise except as in this agreement provided 
and does release Second Party of any other claims, 
demands and causes of action of any kind or charae- 
ter except as provided in this agreement. In the 
event the payments made to First Party pursuant 
to the provisions hereof are held to be taxable to 
irst Party under the Income Tax Laws of the 
tate or Federal Government, then Second Party 
shall pay such taxes to such governmental authori- 
ties for First Party. The obligations on the part 
of Second Party to defray such income tax obliga- 
tions of First Party shall be limited to the amount 
Which would be assessable to First Party if the 
ayments made by Second Party to First Party 
ursuant to the provisions hereof were the only 
income of the First Party. 


2. The parties hereto acknowledge that the child 
f the parties, Barbara Mia, has by mutual agree- 
ent remained with the Second Party since Novem- 
er, 1946. First Party acknowledges that at present 
he best interests and welfare of said child are 
erved by said child remaining with Second Party, 
nd agrees that until such time as First Party feels 
hat the surroundings of said child with Second 
Party have changed to the detriment of the in- 
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terests and welfare of said child, said child shal 
remain with Second Party, but with full rights of: 
visitation by First Party. In the event that at any 
time hereafter by reason of the changed circum- 
stances as above provided First Party demands that 
said child from that time forward shall remain with 
First Party, and if Second Party claims that the 


then said matter shall be submitted for decision 
by a recognized child ‘psychiatrist licensed as a 


specialist in this field. Said child psychiatrist shall 


same shall be referred to the appropriate court 
having jurisdiction for the purpose of appointing 
such child psychiatrist. The expenses of such sub- 
mission shall be borne by the Second Party. It is 
not intended by the provisions hereof to deprive 
any court having appropriate jurisdiction of such 
matter of such jurisdiction, but this agreement is 
entered into because both parties recognize that the 
child’s welfare is of the highest importance. Neither 
party shall have the right to take the child out off 
the State of California without first obtaining the 
written consent of the other. In the event of the 
death of either party, sole custody shall be in the 
other. During such time as the said child is law- 
fully with First Party, Second Party shall, in ad- 
dition to such other obligations as he may have 
pursuant to the provisions hereof, pay for the sup- 
port of said child in the amount of One —_ 


n 
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Fifty Dollars ($150) per month, together with an 
additional amount necessary to provide clothing, 
private schooling expenses and extraordinary medi- 
eal expenses for said child. Whenever said child 


any, that the First Party is entitled to custody of 
the child hereunder, and said First Party desires 
to place said child in a private school, then the 
Second Party shall have the right to approve such 
private school, and in the absence of such approval 
Mirst Party shall place the child in the school se- 
lected by Second Party. The provisions of this para- 
sraph shall be and be deemed to be in substitution 
for the provisions of Paragraph 4 of said Property 
ettlement Agreement which provisions of Para- 
raph 4 ave and shall be deemed to be cancelled. 


3. Second Party shall continue to maintain the 
ife insurance policies upon the life of Second Party 
which are referred to in Paragraph 3, except that 
said policies shall provide that in the event of death 
yf Second Party, there shall be paid to First Party 
for the sole benefit of said Barbara Mia, and so long 
as she is a minor and is living with and supported 
oy First Party, the sum of Five Hundred Dollars 
($500) per month. The payments provided in this 
daragraph to be made shall, however, not commence 
intil the completion of the payments to be made by 
Second Party to First Party pursuant to the provi- 
sions of Paragraph 1 hereof. In addition to said 
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sum of Five Hundred Dollars ($500) per month, 
referred to in this paragraph, expenses of clothing, 
extraordinary medical care and private schooling 
shall be supplied for said child so long as she is a 
minor and is living with and supported by First 
Party. 


4. As further consideration of the agreements 
of First Party, Second Party has concurrently 
herewith paid to First Party the sum of Six Hun= 
dred Dollars ($600), receipt of which is hereby 
acknowledged. In addition, Second Party has paid 
to Milton Wichner the sum of T'wo Hundred Fifty 
Dollars ($250), and agrees to pay the additional 
sum of ive Hundred mas Dollars ae to sald 


deemed to be the full payment to be made on aé 
count of attorney’s fees incurred by First Party 
in connection with the negotiation and execution 
of this agreement and the approval thereof by a 
court of competent jurisdiction as herein contem= 
plated. Second Party shall not be called upon to 
make any further payments on account of First 
Party’s attorney’s fees in connection with said mat 
ters. 


- 


5. Nothing in this agreement contained shall be 
deemed to modify or affect said decree of divorcee 
between the parties hereto except only as each party 
hereto agrees to certain modifications of said Prop 
erty Settlement Agreement, which modifications do 
not and shall not be deemed to affect the divorcee 
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of the parties and the termination of their marital 
status pursuant to said decree. Except as herein 
specifically set forth, said Property Settlement 
Agreement dated March 6, 1946, between the parties 
hereto is and shall be and remain in full force and 
effect. 


6. It is understood and agreed that each of the 
parties hereto have been advised of their rights 
hereunder, First Party by her attorney, Milton 
Wichner, and Second Party by his attorneys, 
Prinzmetal & Grant. It is agreed that this agree- 
ment may be submitted by either party hereto to 
any court of competent jurisdiction for approval 
‘and that the same may be incorporated in any 
order or decree by such Court. If any part of this 
agreement is invalid or unenforceable such part 
shall not affect or impair any of the other provi- 
sions hereof. 


In Witness Whereof, the parties hereto have 
hereunto set their hands the day and year first 
hereinabove set forth. 


/s/ IDY HOLLANDER, 
First Party ; 


/s/ HANS 8S. HOLLANDER, 
Second Party. 
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EXHIBIT 3-0 
(Copy) 


In the Superior Court of the State of California 
in and for the County of Los Angeles 


No. SMC 1910 
HANS S. HOLLANDER, 
Plaintiff, 
vs. 
IDY HOLLANDER MARESCH, 
Defendant. 


ORDER ESTABLISHING JUDGMENT OF 
DIVORCE SECURED IN SISTER STATE 
AND APPROVING AGREEMENT FOR 
ALIMONY, CUSTODY, ETC. | 


This cause came on to be heard before Honorable 
Stanley Mosk, Judge Presiding in Santa Monica, 
Department A, on the 30th day of June, 1948, I. H. 
Prinzmetal of Prinzmetal & Grant appearing as 
attorney for the plaintiff, the defendant having 
filed a Notice of Appearance through her attorney, 
Milton Wichner, and no answer having been filed 
by the defendant, and the default of the defendant 
having been duly entered and the parties hereto 
having filed a Stipulation consenting to the entry 
of this Order, 


Tt Is Ordered, Adjudged and Decreed: 


hi 


(1) That the judgment of divorce rendered by 
the Eighth Judicial District of the State of Nevada 
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in and for the County of Clark be established as 
a foreign judgment and that the same be enforced 
‘in this action subject to modifications as herein set 
forth; 


(2) That the agreement between the parties 
‘dated March 16, 1948, be and the same is hereby 
ratified, confirmed and approved and the plaintiff 
is ordered to make payments to the defendant pur- 
suant to said property settlement agreement. 


(3) It Is Further Ordered, Adjudged and De- 
creed that until the further order of the Court the 
Plaintiff be and he is hereby awarded the care, 
custody and control of Barbara Mia Hollander, the 
minor child of the parties hereto but with full rights 
of visitation by the defendant. 


Done in Open Court this 30th day of June, 1948. 
STANLEY MOSK, 
Judge. 


Filed at hearing April 26, 1955. 


[Title of Tax Court and Cause. ] 


FINDINGS OF FACT AND OPINION 


Petitioner and Idy Hollander were divorced in 
June, 1946. Two months prior thereto, they entered 
into an agreement of permanent and final settle- 
ment with regard to their property and obligations 
for support and maintenance, which each had or 
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owed to the other, and this agreement was ‘‘ratified, — 
confirmed and approved”’ in the decree of divorce. 
Under the agreement, Idy was to receive alimony 
payments for the remainder of her life or until her 
remarriage, and in the latter event, the payments 
vere to cease automatically. In 1948, Idy advised 
petitioner that she desired to remarry. The man 
she desired to marry was ‘‘relatively impecunious,”’ 
and ‘‘in order to enable’’ her to remarry, petitioner 
entered into a new agreement with her, whereunder, 
notwithstanding the limitations of the first agree- 
ment, petitioner agreed to make specified monthly 
payments to Idy subsequent to her remarriage. Idy 
was married within two weeks of the execution of 
the latter agreement. Held, that the payments made 
to Idy subsequent to her remarriage were not made 
under a written agreement incident to the divorce 
of petitioner and Idy, within the meaning of sec- 
tion 22 (k) of the Internal Revenue Code of 1939, 
but under an agreement incident to Idy’s remar- 
riage, and that the said payments are not, there- 
fore, deductible by petitioners under section 23 (1) 
of the Code. 


EDWARD SANDERS, ESQ., 
For the Petitioners. 


RICHARD W. JANES, ESQ., 
For the Respondent. 


Respondent determined deficiencies in income tax 
against petitioners for the taxable years 1948 and 
1949 in the respective amounts of $6,866.59 and 
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33,947.58. The question is whether certain payments 
nade by Hans S. Hollander in 1948 and 1949 to his 
ormer wife are deductible by him and his present 
vife under section 23 (u) of the Internal Revenue 
*ode of 1939. No witnesses being called, the pro- 
seeding herein was submitted on certain docu- 
mentary evidence and facets stipulated by the 
garties. 

Findings of Fact 


The facts which were stipulated are found as 
stipulated. 


Petitioners are and have been since August 5, 
948, husband and wife. They filed their income tax 
returns for the years 1948 and 1949 with the col- 
ector of internal revenue for the first district of 
alifornia. 


Hans S. Hollander, sometimes referred to as peti- 
loner, was married to Idy Hollander on September 
0, 1937. One child, Barbara Mia Hollander, was 
orn of the marriage, on August 12, 1940. 


On March 6, 1946, in contemplation of divorce, 
n agreement was entered into by and between the 
etitioner and Idy Hollander, which agreement was 
eclared to be a permanent and final settlement of 
roperty or property rights and obligations for 
upport ‘‘which each has or may have or owe to the 
ther or to the minor child.’’ Under the terms of 
he agreement petitioner agreed to make eertain 
ayments for the support and maintenance of Idy 
dollander. The agreement was in part as follows: 
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Property Settlement Agreement 


This Agreement, made and entered into in the 
City of Los Angeles, County of Los Angeles, State 
of California, this 6th day of March, 1946, by and 
between Idy Hollander, hereinafter for convenience 
referred to as the ‘‘wife,’’ and Hans 8. Hollander, 
hereinafter for convenience referred to as the ‘‘hus' 
band,”’ 

Witnesseth : 


The husband and wife represent: 


aS * * 


(e) That they desire to make, on a fair and 
equitable basis, a permanent and final settlement 
and adjustment between themselves with regard t 
their assets, property and property rights and obli: 
gations for support and maintenance which eae 
has or may have or owe to the other or to the minol 
child; | 


* % * 


2. Upon entry of a valid interlocutory decree of 
divorce or decree of separate maintenance, the hus 
band agrees to pay to the wife from and after the 
entry of said decree and in lieu of the payment 
referred to in paragraph 1 hereof, an amoun 
equivalent to $10,000.00 per year, payable at the 
rate of one-twelfth (1/12) of said amount pel 
month, for alimony, support, maintenance and care 
of the wife and child; provided, however, that i 
the amount so payable is greater than one-third 
(1/3) of the income received by the husband fol 
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the year concerned, then said yearly amount shall 
reduced to an amount equivalent to said one- 
tk ird (1/8) of said income so rec2ived by the hus- 
and, which lesser sum shall likewise be payable 
fone-twelfth (1/12) thereof for each month during 
the year concerned. If by reason of the income of 
the husband, the husband has overpaid the wife, 
then an adjustment shall be made to effect the cor- 
rect amount payable, and for this purpose the hus- 
band shall have the right to withhold payments, or 
portions thereof, if it be necessary to effect the 
orrect amount payable to the wife hereunder. In 
addition to the payments referred to in the second 
yreceding sentence, the husband shal] reimburse 
the wife for necessary bills incurred by the wife 
in providing for the child reasonable clothing, piano 
lessons, and private schooling, if used (so long as 
the child is a minor), and also for any extraordi- 
aary medical and dental expenses of the child. Any 
yayments under the provisions of this paragraph 
2 shall commence immediately following the entry 
f said decree and shall continue from and after 
aid date for the remainder of the wife’s natural 
ife, or until such time as she shall remarry. If the 
vife shall remarry, then immediately upon the oc- 
purrence of said remarriage, payments as set forth 
n this paragraph 2 shall automatically cease, but 
n the event of such remarriage the husband shall 
sontinue to pay for the support of the child so long 
is the child is a minor in an amount which shall be 
igreed upon by and between the parties hereto, or, 
f the parties cannot so agree, as determined by 
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Court. In any event, payments provided for in this 
paragraph and in paragraph 1 hereof shall auto- 
matically cease and terminate upon the death of the 
hushand.* *"* 

aS % %& 

9. The husband and wife do hereby release, 
acquit, and forever discharge the other from any 
and all claims which he or she now has or may 
hereafter have against or upon the other for pay- 
ment of maintenance or alimony excepting as herein 
provided. Each of the parties hereto agrees that he 
or she will not under any circumstances ask any 
court in any divorce or separate maintenance action 
or otherwise for any allowance for alimony, suppor 
and maintenance or for any decree, judgment or 
order affecting the property rights of the parties 
hereto other than as provided and set forth in this 
agreement. 


On or about June 12, 1946, Idy Hollander, indy 
a resident of Nevada, instituted divorce proceedings 
against petitioner. Petitioner did not contest the 
proceeding and on June 12, 1946, a decree of divoree 
was entered by the Nevada court, under the terms 
of which the agreement of March 6, 1946, was made 
a part of the decree, and the parties were ordered 
to comply therewith. Thereafter petitioner per 
formed all of his obligations under the said agree 
ment pursuant to the decree of the court. The decree 
of divorce was as follows: 
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Decree of Divorce 


The above-entitled action coming on regularly for 
trial before the above-entitled Court, without a 
jury, on the 12th day of June, 1946, plaintiff ap- 
pearing in person and by her attorneys, Jones, 
Wiener and Jones, and the defendant having made 
a general appearance by and through his attorney, 
Oscar W. Bryan, and having filed an Answer and 
waived the right to findings of fact and conclusions 
of law and consenting to the trial of the above-en- 
titled action, and the Court having heard and duly 
considered the evidence, and good cause appearing 
therefor ; 


It Is Ordered, Adjudged and Decreed that the 
bonds of matrimony now and heretofore existing 
between the plaintiff and defendant be, and the 
same are hereby dissolved, set aside, and held for 
naught, and the parties restored to their single 
status. 


It Is Further Ordered, Adjudged and Decreed 
that the property settlement agreement of the 6th 
day of March, 1946, be, and the same is hereby 
ratified, confirmed and approved by this Court and 
‘made a part of this decree. 


It Is Further Ordered, Adjudged and Decreed 
that the parties hereto comply with all the require- 
ments contained in the above-mentioned property 
settlement agreement. 


It Is Further Ordered, Adjudged and Decreed 
that the Court hereby retains jurisdiction of this 
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action and the parties hereto for the purpose of © 
making such other and further order as may be — 
just and proper for the custody, support and main-— 
tenance of the minor child of the parties, to wit, 
Barbara Mia Hollander, over whose care, custody 
and control there is no controversy at this time. 


Dated this 12th day of June, 1946. 


A. 8. HENDERSON, 
District Judge. 


In 1948, Idy ‘‘made known”’ to petitioner ‘‘the 
fact that she desired to remarry.’’ The man whom 
she desired to marry was ‘‘relatively impecunious.”’ 
Although granted custody of the daughter, Barbara 
Mia, Idy, due to ‘‘various circumstances,’’ had not 
kept the child with her but, by mutual agreement, 
the child had lived with petitioner after November, 
1946. Notwithstanding the provision of the first 
agreement that the alimony payments thereunder 
were to cease automatically in the event of Idy’s 
remarriage, petitioner, ‘‘In order to enable the re- 
marriage of Idy Hollander and to obtain legal cus- 
tody of the said child * * * voluntarily entered 
into’? a second agreement under date of March 16, 
1948, which, in part, was as follows: 


Whereas, the parties hereto were heretofore mar- 
ried and were legally divorced on the 12th day of 
June, 1946, in the EKighth Judicial District Court 
of the State of Nevada in and for the County of 
Clark, and, 
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Whereas, prior to said decree the parties entered 
into a Property Settlement Agreement dated March 
6, 1946, which Property Settlement Agreement was 
referred to under the provisions of said deeree and 
was incorporated therein and was ratified and con- 

firmed, and, 


Whereas, said Property Settlement agreement 
provides for certain payments to be made by Sec- 
ond Party to First Party until such time as First 
Party remarries and not thereafter and provides 
that the child of the parties, to wit: Barbara Mia, 
shall remain in the custody of the First Party with 
the rights of visitation and other rights in the part 
of Second Party, and, 


* * * 


Whereas, First Party desired to remarry, but 
nevertheless desires that said payments be continued 
to be made by Second Party to First Party after 
such remarriage for a period of time, notwithstand- 
ing the provisions of said Property Settlement 
Agreement in said decree, and Second Party is 
willing to continue to make such payments upon 
conditions hereinafter set forth, and, 


Whereas, the parties hereto desire that certain 
revisions be entered into in said Property Settle- 
ment Agreement, 


Now, Therefore, [It Is Agreed as Follows: 


1. Nothwithstanding the provisions of said 
Property Settlement Agreement, and in settlement 
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of Second Party’s obligations for alimony under 

said Property Settlement Agreement, Second Party 

will continue to pay to First Party the sum of Five’ 
Hundred Fifty Dollars ($550) per month on the 

first day of each and every month, beginning with | 
the first day of March, 1948, and continuing to and 

including the first day of February, 1951, and shall 
pay to First Party the sum of Two Hundred Fifty 

Dollars ($250) per month from the first day of . 
March, 1951, until the first day of February, 1954. 
Said payments shall continue as provided in this 
paragraph notwithstanding the fact that the First 
Party remarries at any time hereafter, and should 
Second Party die prior to February 1, 1951, said 
payments shall continue until February 1, 1951, and 
shall be payable by the estate of Second Party as 
herein provided until said first day of February, 
1951, and not thereafter. Should Second party die 
between February 2, 1951, and February 28, 1954, 
said payments shall cease on the date of his death. 
Said payments shall cease upon the death of First 
Party. Whether or not First Party remarries, the 
obligations of Second Party to First Party to make 
payments under this agreement or under said agree- 
ment of March 6, 1946, or otherwise, shall cease 
with the payment to be made on February 1, 1954, 
or on the date of the death of the First Party, 
whichever event earlier occurs. * * * It is further 
understood and agreed that one of the important — 
considerations moving Second Party to make pay-— 
ments to First Party during the fourth, fifth and 

sixth years hereof at the rate of Two Hundred 


SE oe ————— 


= 
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Fifty Dollars ($250) per month, is the fact that the 
child of the parties is now remaining with Second 
Party. Payments for said fourth, fifth and sixth 
year shall cease if and when continuous custody is 
given to the First Party during or prior to the com- 
mencement of said third, fourth or fifth years, and 
First Party from and after said date waives any 
claim to such payments pursuant to the provisions 
of this paragraph. The obligation of the Second 
‘Party to make payments to the First Party pur- 
suant to the provisions of this paragraph are in 
settlement of the obligations of Second Party to 
support First Party pursuant to the provisions of 
Paragraph 2 of the Property Settlement Agree- 
ment dated March 6, 1946. In consideration of the 


Property Settlement Agreement dated March 6, 
1946, are hereby cancelled and terminated and shall 
ave no force or effect whatsoever, it being ex- 
pressly understood and agreed that the sole obliga- 
jon on the part of Second Party to First Party 
for support, alimony and/or maintenance by reason 
f the prior marriage between the parties hereto 
shall be as set forth in this agreement which shall 
supersede and take the place of the provisions of 
said Paragraph 2 of said Property Settlement 
Agreement. First Party does hereby waive any 
slaim for support, maintenance, or otherwise except 
is in this agreement provided and does release Scec- 
md Party of anv other claims, demands and causes 
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of action of any kind or character except as pro 
vided in this agreement. * * * 


Idy Hollander remarried on March 29, 1948. 


Subsequent to June 12, 1946, Idy had become a 
resident of California. On or about May 18, 1948, 
an action was instituted by petitioner im the Su 
perior Court of the State of California, in and for 
the County of Los Angeles, to establish the Nevada 


Department A on the 30th day of June, 1948, I. 
Prinzmetal of Prinzmetal & Grant appearing as 
attorney for the plaintiff, the defendant havin 
filed a Notice of Appearance through her attorney 
Milton Wichner, and no answer having been file 
by the defendant, and the default of the defendan 
having been duly entered and the parties hereto 
having filed a Stipulation consenting to the entry 
of this Order, 


Tt Is Ordered, Adjudged and Decreed: 


(1) That the judgment of divorce rendered by 
the Eighth Judicial District of the State of Nevad: 
in and for the County of Clark be established as 
foreign judgment and that the same be enforcet 
in this action subject to modifications as herein set 
forth; 
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(2) That the agreement between the parties 
dated March 16, 1948, be and the same is hereby 
fatified, confirmed and approved and the plaintiff 
is ordered to make payments to the defendant pur- 
suant to said property settlement agreement. 


(3) It Is Further Ordered, Adjudged and De- 
creed that until the further order of the Court the 
Plaintiff be and he is hereby awarded the care, 
eustody and control of Barbara Mia Hollander, the 
minor child of the parties hereto but with full 
rights of visitation by the defendant. 


Done in Open Court this 30th day of June, 1948. 


| STANLEY MOSK, 
| Judge. 


, On or about August 5, 1948, petitioner married 
Clemence Blum Hollander. Petitioner is presently 
a resident of Los Angeles, California, and Clemence 


. ollander is presently a resident of San Francisco. 


- During 1948 petitioner made twelve monthly pay- 
ments of $550 each to his former wife, paid 
p1,990.40 to the Federal Government on account of 
ner liability for 1947 Federal income tax and paid 
$67 to the State of California on account of her 
lability for 1947 California income tax.! The ag- 


1The 1946 agreement provided for the withhold- 
ing by petitioner of amounts necessary to pay all 
income taxes which might be assessed against Idy 
on account of the payments to be made under the 
agreement. ‘The 1948 agreement contained a similar 
provision. 


56 Hans S. Hollander, et ux., vs. 


; 
eregate amount of these payments was $8,657.40. 
Petitioners claimed the full amount of the payments 
as an alimony deduction on their 1948 income tax 
return. In connection with the amount so claimed, 
the respondent allowed $2,057.40 as representing 
amounts paid by petitioner on account of Idy’s 
1947 liability for Federal and California income 
taxes and $1,650 as representing three monthly pay- 
ments of $550 each made to Idy during the first 
three months of 1948. The balance of the amount 
claimed by petitioners as an alimony deduction on 
their 1948 return was disallowed. 


During 1949 petitioner made twelve monthly pay- 
ments of $550 each to Idy, paid $1,225.44 to the 
Federal Government on account of her lability for 
1948 Federal income tax and paid $42 to the State 
of California on account of her liability for 1948 
California income tax. The aggregate amount of 
these payments was $7,865.44. Petitioners claimed 
the full amount of these payments as an alimony 
deduction on their 1949 return. The entire amount 
so claimed by petitioners on their 1949 return was 
disallowed by respondent. | 
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Opinion 
Turner, Judge: 


Section 23 (u) of the Internal Revenue Code of 
19392 provides that payments which are includible, 
under Section 22 (k), in the gross income of the 
wife, are deductible by the husband in computing 
his net income. In Section 22 (k)3 it is provided 


2Sec. 23. Deductions From Gross Income. 

In computing net income there shall be allowed 
as deductions: 

* * % 

(u) Alimony, Etc., Payments—In the case of a 
husband described in Section 22 (k), amounts in- 
cludible under Section 22 (k), in the gross income 
of his wife, payment of which is made within the 
_husband’s taxable year. If the amount of any such 
payment is, under Section 22 (k) or Section 171, 
stated to be not includible in such husband’s gross 
income, no deduction shall be allowed with respect 
_ to such payment under this subsection. 


3Sec. 22. Gross Income. 
* %* x 

(k) Alimony, Etc., Income—In the case of a 
wife who is divorced or legally separated from her 
husband under a decree of divorce or of separate 
maintenance, periodic payments (whether or not 
made at regular intervals) received subsequent to 
such decree in discharge of, or attributable to prop- 
erty transferred (in trust or otherwise) in dis- 
charge of, a legal obligation which, because of the 
marital or family relationship, is imposed upon or 
incurred by such husband under such decree or 
under a written instrument incident to such divoree 
or separation shall be includible in the gross income 
of such wife, and such amounts received as are 
attributable to property so transferred shall not be 
includible in the gross income of such husband. 
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that there shall be included in the gross income of 


the wife periodic payments received by her under 
a decree of divorce or a written instrument incident 

to the divorce and in discharge of a legal obliga- 

tion which, because of marital or family relation-— 
ship, 18 imposed upon the husband by such decree 

or written imstrument. 


Stated briefly, the facts are as follows: Petitioner 


and Idy Hollander were divorced in June, 1946. | 


More than two months prior to the divorce, and in 
contemplation thereof, petitioner and Idy had en- 
tered into an agreement looking to the settlement 
of all property and support claims, one against the 
other. This agreement provided for alimony pay- 
ments to Idy for so long as she lived or until her 
remarriage, or until petitioner’s death, and was in- 
corporated in the decree of divorce. The agreement 
specifically provided that petitioner and Idy release, 
acquit and forever discharge each other ‘‘from any 
and all claims which he or she now has or may 
hereafter have against or upon the other for pay- 
ment of maintenance or alimony excepting as herein 
provided.’’ In 1948, two years subsequent to the 
divorce, Idy made known to petitioner her desire to 
marry a man who was ‘‘relatively impecunious.” 
‘‘In order to enable Idy to remarry,’’ petitioner 


This subsection shall not apply to that part of any 
such periodic payment which the terms of the de- 
eree or written instrument fix, in terms of an 
amount of money or a portion of the payment, as 
a sum which is payable for the support of minor 
children of such husband. * * * 
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entered into a second agreement providing for pay- 

“ments to her subsequent to her pending remarriage, 
and Idy was remarried within two weeks of the 
execution of this agreement. 


Respondent has disallowed all payments made 
” subsequent to Idy’s remarriage, contending that the 
payments were not in discharge of a legal obliga- 
tion arising out of a marital or family relationship, 
‘nor in discharge of an obligation imposed or in- 
eurred under a divorce decree or written instru- 
ment incident to a divorce or separation, within the 
meaning of Section 22 (k), and therefore are not 
deductible under Section 23 (u). 


It is the position of petitioner, on the other hand, 
that ‘‘where a divorced husband is under a continu- 
ing obligation to support his former wife, imposed 
by a decree or agreement incident to divorce, any 
payments made to discharge this obligation are 
payments made in discharge of an obligation aris- 
ing out of the marital or family relationship, even 
if the obligation is revised by an agreement subse- 
quent to divorce.’’ He cites Dorothy Briggs Smith, 
16 T. C. 689, affd. 192 F. 2d 841; Newton v. Pedrick, 
212 F. 2d 357, reversing 115 F. Supp. 368; and 
Raoul Walsh, 21 T. C. 1063. In each of those cases, 
as petitioner indicates in his statement with respect 
to the principle contained therein, there was a ‘‘con- 
tinuing obligation’’ on the part of the husband to 
support his former wife. In the instant case, that 
is not true, and this fact distinguishes this case 
from those cited. 
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A review of the Smith case and the rationale of 
the decision illustrates the variance between that 
ease and the instant one. In the Smith case, during 
the pendency of divorce proceedings, in 1937 an — 
agreement was entered into for the payment of 
$1,000 a year to the wife for her support and the 
support of the two minor children. The agreement 
provided that a final decision as to the support to 
which the wife would be entitled in her own right 
would be made at a later date. The divorce was 
thereafter granted to the wife and the 1937 agree- 
ment was made part of the final decree. In 1944, 
after the husband had made a motion in the divorce 
court for a reduction of support payments, the 
parties executed an agreement which terminated 
the provisions of the 1937 agreement and provided 
for the payment by the husband of $5,000 a year 
to the wife for her support. In 1946 the divorce 
court recognized this agreement. We there held that 
the payment of $5,000 by the husband in 1948, under 
the terms of the 1944 agreement, was received by 
the taxpayer in discharge of a legal obligation 
which, because of the marital relationship, was in- 
curred by the husband under a written mstrument 
incident to the final decree of divorce. A study of 
the facts of that case leads to the conelusion that 
the 1944 agreement was a revision of the 1937 agree- 
ment, which admittedly was incident to divorce and 
in discharge of the husband’s obligation for sup- 
port. A like study of the facts presented in the in- 
stant case leads to a contrary conclusion. Unlike 
the 1937 agreement in the Smith ease, the 1946 
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| uy a 
agreement here did not leave open the final disposi- 


tion of the amount of support to which petitioner’s 
former wife would be entitled. To the contrary, the 
1946 agreement between petitioner and Idy was 
specific and delineated ‘‘a permanent and final set- 
tlement and adjustment between themselves with 
regard to their assets, property and property rights 
and obligations for support and maintenance which 
each has or may have or owe to the other or to the 
minor child.’’ The payments to be made under the 
1946 agreement were automatically to cease upon 
Idy’s remarriage, and it was further provided in 
the agreement that both parties released, acquitted, 
and forever discharged the other ‘‘from any and 
all claims which he or she now has or may hereafter 
have against or upon the other for payment of 
maintenance or alimony excepting as herein pro- 
vided.’’ Petitioner, under the 1948 agreement, thus 
agreed to make payments to his former wife even 
after her remarriage and for which there was and 
could be no obligation under the specific terms of 
the first agreement, which in turn had been ‘‘rati- 
ed, confirmed and approved”’ in the divorce decree 
ubsequent thereto. Although the second agreement 
ontained words to the effect that it was in settle- 
ent of petitioner’s obligations for alimony under 
he first agreement, there could under the first 
greement be no liability for the payments here in 
uestion. The decree of divorce and the 1946 agree- 
ment incorporated therein had specified with par- 
icularity that petitioner should have no obligation 
to support Idy after her remarriage. The 1948 
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agreement, however, is bottomed on her contem- 
plated remarriage and to a man apparently in- 
eapable of supporting her in keeping with al 
tastes or desires. It thus appears, we think, that the 
second agreement was not incident to the divorce of 
petitioner and Idy, but incident to Idy’s remar 
riage, and the payments made thereunder were - 
only not within the purpose or intent of the first 
agreement but petitioner’s non-liability for such 
payments, to borrow from the words of the agree 
ment, had been permanently and finally settled. 


Petitioner argues that his promise to make pay- 
ments to Idy after her remarriage was not without 
consideration, in that he obtained a reduction in 
the amount and duration of his alimony obligation 
to her and the immediate legal custody of his 
daughter. The contention that petitioner reduced 
the amount and duration of his alimony is neces- 
sarily based on the supposition that Idy would not 
remarry unless petitioner acquiesced in continuin 
the alimony payments, a supposition in respect of 
which there is no evidence whatever. With respect 
to the custody of the child, it appears from the 
1948 agreement that petitioner had custody of the 
child through a ‘‘mutual agreement’’ with Idy prial 
to the execution of the 1948 agreement and that that 
agreement did no more than formalize what had 
already been accomplished in fact by the parties 
many months prior to the making of that agree 


ment. : 


| 
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- It is our conclusion, for the reasons stated, that 
the payments made subsequent to Idy’s remarriage 
were not made in discharge of a legal obligation 
which, because of the marital or family relation- 
hip, was imposed upon or incurred by petitioner 
as incident to divorce, and are not within the con- 
templation of Section 22 (k), as petitioner con- 
tends. Accordingly, they are not deductible by him 
nder Section 23 (u). 


_ Decision will be entered for the respondent. 


Served July 17, 1956. 
Entered July 17, 1956. 


oe Se 


The Tax Court of the United States 
Docket No. 51365 


HANS 8S. HOLLANDER and CLEMENCE 
BLUM HOLLANDER, 
Petitioner, 
VS. 


JOMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion, filed 
July 17, 1956, it is 
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Ordered and Decided: That there are deficiencies 
in income tax for the calendar years 1948 and 194 
in the respective amounts of $6,866.59 and $3,947 "q 


[Seal] /s/ BOLON B. TURNER, 
Judge. 

Served July 19, 1956. 

Entered July 19, 1956. 


In the United States Court of Appeals 
for the Ninth Cireuit 
T. C. Docket No. 51365 


HANS S. HOLLANDER and CLEMENCE 
BLUM HOLLANDER, | 
Petitioners, 

j 
. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION FOR REVIEW 
Taxpayers, the Petitioners in this cause, by 
Lawrence E. Irell, Louis M. Brown and Edward 
Sanders, counsel, hereby file their petition for a 
review by the United States Court of Appeals for 
the Ninth Circuit of the decision of The Tax Court 
of the United States on July 18, 1956, 26 T.C. No. 
102, Docket No. 51365, determining deficiencies in 
the Petitioners’ federal income taxes for the tax 
able years 1948 and 1949 in the respective amounts 
of $6,866.59 and $3,947.58, and respectfully show: 
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I. 

The Petitioners are individuals, and at all times 
material hereto, husband and wife. Hans S. Hol- 
lander is presently a resident of Los Angeles, Cali- 
fornia, and Clemence Blum Hollander is presently 
a resident of San Francisco, California. 


The returns for the petitioners here involved 
were filed with the Collector for the First District 
of California at San Francisco, California, so that 
pursuant to the provisions of Internal Revenue 
Code of 1954, Section 7482(b)(1), (Section 1141 
(b)(1) of the Internal Revenue Code of 1939), the 
aforesaid decision of The Tax Court of the United 
States may be reviewed by the United States Court 
of Appeals for the Ninth Circuit. 


IT. 
Nature of the Controversy 


The controversy involves the proper determina- 
tion of the Petitioners’ liability for federal income 
taxes for the calendar years 1948 and 1949. Peti- 
tioners, from and after August 5, 1948, were hus- 
band and wife. Petitioner Hans S. Hollander was 
previously married to Idy Hollander and the ease 
raises the issue of whether Petitioners properly 
deducted certain alimony payments made by Hans 
S. Hollander to his former wife, Idy, during 1948 
and 1949. 


On March 6, 1946, in contemplation of divorce, 
Hans and Idy Hollander entered into a Property 
Settlement Agreement which, among other things, 
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provided for certain alimony payments to be made 
by Hans S. Hollander to Idy Hollander until her 
death or remarriage and awarded Idy Hollander 
eustody of the child of the marriage. On June 12, 
1946, the Eighth Judicial District of the State of 
Nevada entered its decree of divorce between the © 
parties which incorporated the aforesaid Property — 
Settlement Agreement of March 6, 1946, as part of 
the decree and ordered Hans S. Hollander to com- — 
ply with the terms of said Agreement. 


On March 16, 1948, and while Hans S. Hollander — 
was under an existing and continuing legal obliga-_ 
tion to support his former wife, imposed by the 
1946 decree and Agreement, Hans and Idy Hol- 
lander entered into a modification of the 1946 Prop- — 
erty Settlement Agreement. This modification, 
among other things, provided for reduced payments 
to Idy Hollander for a definite period whether or 
not she remarried, and granted Hans 8. Hollander 
legal custody of the child of the marriage. Idy Hol- 
lander remarried subsequent to March 16, 1948. 


Petitioners deducted as alimony payments made 
pursuant to the Agreement of March 16, 1948. The 
Commissioner of Internal Revenue disallowed as 
alimony deductions all payments made under said | 
Agreement. 

ITT. | 

The said Hans 8. Hollander and Clemence Blum 
Hollander, being aggrieved by the findings of fact 
and conclusions of law contained in the said findings 
and opinion of the Court, and by its decision en- © 
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tered pursuant thereto, desire to obtain a review 
thereof by the United States Court of Appeals for 
the Ninth Cireuit. 
IV. 
Assignments of Error 


The Petitioners assign as error the following acts 
and omissions of The Tax Court of the United 
States: 


(1) The finding that the payments under the 
Agreement of March 16, 1948, were not incident to 
the divorce. 


(2) The finding that the payments under the 
Agreement of March 16, 1948, were ineident to 
Idy’s remarriage to her new husband rather than 
the divorce from Hans S. Hollander. 


(3) The finding that the payments under the 
Agreement of March 16, 1948, were not in discharge 
of a continuing obligation of support to a former 
wife arising out of the marital or family relation- 
ship. 

(4) The failure to recognize the fact that on 
March 16, 1948, the date of the modifying agree- 
ment, Hans S. Hollander was under an existing and 
continuing legal obligation to support his former 
wite. 

(5) The failure to take into account the fact 
that Idy Hollander had not remarried on March 
16, 1948, the date of the modifying agreement, so 
that Hans S. Hollander’s obligation to support his 
former wife was in full force and effect. 
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(6) The failure to give recognition to the March 
16, 1948, Agreement as continuing the support obli- 
gation of Hans S. Hollander. 


(7) The failure to find that the payments made 
by Hans 8. Hollander pursuant to the Agreement 
of March 16, 1948, were in discharge of a legal 
obligation imposed upon him under a decree of 
divorce and under a written instrument incident 
to the divorce. 


(8) The failure to find that the payments made 
by Hans 8. Hollander to his former wife during 
1948 and 1949 were in discharge of a legal obliga- 
tion arising out of the marital or family relation- 
ship. 

(9) Disregarding the order of the Superior 
Court in and for the County of Los Angeles, State 
of California. 


(10) The finding of deficiency in income taxes 
for the calendar years 1948 and 1949 in the respec- 
tive amounts of $6,866.59 and $3,947.58. 


LAWRENCE E. IRELL, 

LOUIS M. BROWN, and 

EDWARD SANDERS, 
Counsel for Petitioners. 


By /s/ LOUIS M. BROWN, 
By /s/ EDWARD SANDERS. 


Duly verified. 
Received and filed October 5, 1956, T.C.U.S. 
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In the Tax Court of the United States 
Docket No. 51365 


HOLLANDER, 
Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 
. 


TRANSCRIPT OF PROCEEDINGS 
Monday, April 26, 1955 


The above-entitled matter came on for hear- 
ing, pursuant to notice to the parties, at 2:00 


o’clock p.m. 


Before: Honorable Bolon B. Turner, J., Presiding. 


Appearances: 


EDWARD SANDERS, ESQ., 
For the Petitioners. 


R. W. JANES, ESQ., 
(Hon. Daniel A. Taylor, Chief Counsel, In- 
ternal Revenue Service), 
For the Respondent. 


The Clerk: Docket 51365, Hans S. Hollander 
and Clemence Blum Hollander. 

Will you state your appearances, please, for the 
yenefit of the record? 
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Mr. Sanders: Edward Sanders for Petitioner. 

The Clerk: 6399 Wilshire Boulevard, Los 
geles 48. 

Mr. R. W. Janes for the Respondent. 

The Court: All right. What is the case about? 

Mr. Sanders: Your Honor, the facts in this case 
have been fully stipulated to by counsel, and I 
present to the Court at this time the stipulation, to 
gether with the exhibits attached thereto. | 

The Court: The stipulation will be received . 


made a part of the record. 

Mr. Sanders: Your Honor, this case involves in 
come taxes of Petitioners for the calendar years 
1948 and 1949, and involves a deduction for alimony 
claimed by the taxpayers on their joint returns for 
these years. 

Petitioner Hans S. Hollander was married in 1937) 
to Idy Hollander. In March of 1946, an agreement’ 
was entered into between Hans and Idy, his first 
wife, in contemplation of divorce, and a copy of 
that agreement is incorporated in the stipulation of 
facts. 

In June of 1946, Idy Hollander established [3*] 
residence in Nevada and obtained a divorcee, an uny 
contested divorce from Hans, and under the decreé 
of the Nevada court the terms of the property settle 
ment agreement of March of 1946, were incorporated 
into the decree, and the parties were ordered 10’ 
comply with that decree. r 

In March of 1948, a second agreement was en 
tered into between Idy Hollander and Hans Hol 


*Page numbering appearing at top of page of original Reporter’ 
Transcript of Record. 
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Jander, because of various circumstances which 
arose between 1946 and 1948, which facts and cir- 
cumstances are set out in the stipulation. 

This 1948 agreement modified and revised the 
1946 agreement. Later in ’48, June of ’48, an action 
was instituted by Hans Hollander in the Los An- 
geles Superior Court to establish the Nevada decree 
of 1946 as a foreign judgment, and also to in- 
corporate the later agreement, the 1948 agreement, 
into the Nevada decree. 

On June 30, 1948, a decree of the California court 
Was entered, adopting the Nevada decree as a 
foreign judgment, modifying it to the extent of the 
1948 agreement between Idy Hollander and Hans 
Hollander, and ordering the parties to comply with 
the terms of the 1948 agreement. A copy of the 
decree of the California court is incorporated in the 
stipulation. Also, a copy of the 1948 agreement is 
ncorporated into the stipulation. 

During the calendar years 1948 and 1949 Hans 
ollander made certain payments to his first wife, 
[dy Hollander, under [4] the provisions of the 
948 agreement. It is these payments which were 
leducted by Petitioners as an alimony payment 
Which the Commissioner has disallowed. 

The issue which has been discussed by the tax- 
Sayer and counsel for the Respondent has been 
that the Government has claimed that these pav- 
ents, made under the 1948 agreement, were not 
ade under an agreement which was incident to 
livorce. It is the position of the Petitioner, as will 
xe argued on briefs, that the second agreement was 
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clearly incident to the divorcee, and that eral 
in view of the latest cases of the Tax Court, with 
particular reference to Raoul Walsh in 21 Tax 
Court at page 1063, that the agreements—the pay: 
ments made under the agreement of 1948 were 
clearly made under an agreement which was incident 
to divorce and therefore deductible by Petitioners, 

The Court: You take the position this is the 
same situation as existed and comparable to that in 
the Walsh case? ; 

Mr. Sanders: We take the position that the 
situation in the Walsh case was even beyond the 
situation in this case. In the Walsh case, the parties 
annulled, cancelled, and abrogated an earlier agree 
ment. I believe an agreement which was some 14 
years before the modifying agreement. And as you 
recall, the Tax Court held in this latest Walsh case 
that the payments under the second agreement were 
incident to the divorce. In our ease, in the Hok 
lander case, the second agreement, some 18 or 19 
months after the first agreement, did not cancel or 
abrogate the [5] first agreement. It merely modified 
and revised the agreement, and recited in it that all 
of the terms and provisions of the initial agreement 
were still alive and still in effect, except as changed, 
and the parties then went one step further and had 
this second agreement incorporated in a decree of 
the California court. 

We believe that the philosophy and the spirit of 
the Walsh case extends to our fact situation at this 
time, but that our fact situation doesn’t even go @ 
far as the Court went in the Walsh ease. 
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The Court: Do I understand you to mean by that 

that you think that the facts in this case are stronger 

for the taxpayer than were the facts in the Walsh 
case? 

Mz. Sanders: Yes, your Honor. 

The Court: All right. 

Mr. Janes: At this time, Respondent would offer 
the joint returns of Hans S. and Clemence Blum 
Hollander for the vear 1948. I believe it would be 
Exhibit D. 

The Clerk: Exhibit D for the Respondent. 

The Court: Very well, it will be received and 
marked in evidence. 


(The document above referred to was marked 
as Respondent’s Exhibit D for identification 
and was received in evidence.) [6] 


Mr. Janes: The joint return for 1949. 
The Court: That will be received and marked as 
Exhibit E in evidence. 


(The document above referred to was marked 
Respondent’s Exhibit E for identification and 
was received in evidence.) 


Mr. Janes: These are photostatic copies, your 
Honor. 

The Court: Very well. 

Mr. Janes: Photostatic copy of decree of di- 
vorce, Idy Hollander versus Hans 8S. Hollander, 
State of Nevada. 

The Court: Dated when? 
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Mr. Janes: June 12, 1946. 
The Court: Exhibit F in evidence. 


(The document above referred to was marked 
as Respondent’s Exhibit F for identification 
and was received in evidence.) 


Mr. Janes: If it please the Court, this case in- 
volves no factual issues. I believe it will be easier 
to summarize the issue in that there are about pos- 
sibly 1,200 cases in this area, and I would like — 
to point out that counsel for the taxpayer feels that 
the Walsh case is stronger for the taxpayer—or, 
rather, that his case is stronger for the taxpayer 
than the Walsh case. The area of strength, accord- 
ing to the opening statement of [7] Petitioners’ 
counsel, is that in this case, the Hollander taxpayer 
had the second agreement incorporated in a decree 
of the State of California. I believe the holdings in 
this Court and in other courts point out that such 
a fact is immaterial to this issue. 

The issue in this case is a legal one, and it is 
simply whether the payments made, which are in 
issue as deductions, are voluntary or under an 
obligation. The obligation has to arise in such a way 
as to the incident to a decree or the marital or fam- 
ily relationship. In this case, the first decree in- 
volved and incorporated therein the first property 
settlement between the parties. This agreement 
called for alimony payments in 

The Court: Which agreement are you talking 


about? 
Mr. Janes: The first agreement. Called for 
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‘alimony payments to continue until the death or re- 
marriage of Idy. The second agreement extended 
alimony payments to Idy for a period of years, re- 
gardless of remarriage. There is no obligation on 
the part of one spouse to make support payments to 
the other upon remarriage. That is to say, there is 
‘no obligation in law, morals, or the State of Cali- 
fornia for a husband to make support payments to a 
former wife following her remarriage. These pay- 
ments, then, that are here in issue were voluntary 
/payments. They were incorporated in no decree 
except the immaterial decree of the State of Cali- 
fornia. They arose [8] 

The Court: Are you attributing to the Court in 
California the entering of an immaterial decree, 
is that what you are doing? 

Mr. Janes: Well, it is our position, your Honor, 
in our brief I believe we can substantiate it, that if 
an agreement is not incident to a decree, it makes 
no difference if the parties go from state to state 
incorporating agreements that are not incident. to 
the marital obligation; they could have a hundred 
decrees in 48 different states, and it would not 
change the law. In other words, the state law on 
obligation is immaterial to the tax law of obliga- 
tions, which we must take from 22(k) or 28(u). 

The Court: But you have to have that bottomed 
on state law, don’t you? 

Mr. Janes: It is bottomed, sir. 

The Court: Because you have to have a marriage 
and a divorce before you can get to (k), don’t you? 

Mr. Janes: That is right, your Honor. We look 
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to 22(k) in which Congress permits deductions in 
the nature of ailmony which are made for obliga- 
tions arising from the marital relationship. Now, on 
the divorce obtained in Nevada, and incorporated in 
that divorce, was the first property agreement. This 
property 

The Court: That was true of the Walsh case, 
wasn’t it? 

Mr. Janes: Yes, sir, that was. However, in the 
Walsh [9] case, I would like to quote from page 10 
of 21 T.C. No. 120. I don’t know the page number in 
the published volume. ‘‘The 1941 agreement,’’—I 
am quoting—‘though subsequent to the divoree, 
clearly came about as a direct revision and cancel- 
lation of the 1927 and 1934 agreements. The nature, 
origin and purpose of Petitioner’s obligations under 
the 1941 agreement were substantiallv similar to the 
1927 agreement, the primary change being a reduc- 
tion of payments.’’ 

I would like to rephrase that in terms of our 
own factual situation. We have in this case two 
agreements. The Commissioner 

The Court: We had in the Walsh two agree- 
ments. 

Mr. Janes: In our instant case we have two 
agreements. In the Walsh ease, yes, sir, we had two 
agreements. The Walsh case permitted deductions 
paid, permitted deductions for amounts paid under 
the second agreement, and the reason for such per- 
mission—and I quote again—is, *‘* * * the nature, 
origin and purpose of Petitioner’s obligations,” 
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i... the second agreement were substantially 
similar to those under the first agreement. 

Now, factually, it is the Respondent’s position 
here that the nature of the obligation calling for 
the payments in this instant case is an entirely dif- 
ferent obligation than which called for payments 
under the first decree, for this reason: 

The Court: In what way? [10] 

Mr. Janes: For this reason, sir: That the first 
jpayments under the first decree, first agieement— 
jexcuse me—the payments were to cease upon re- 
jmarriage, which is a natural and proper considera- 
tion when two parties are about to break the bonds 
of matrimony sit down and arrive at an economic 
balance for the mutual obligations of each. At that 
time. the mutual obligations are in effect laid out 
jon the table and assessed dollar-wise, and all obli- 
gations thereafter are dissolved. That is to say, from 
thence forward, those payments made under that 
deeree which incorporates the agreement are the 
residual results of changing matrimonial bonds, 
economic bonds. 

In this instance, the first agreement called for 
payments to the former wife, to cease upon re- 
marriage. In this case the facts as stipulated show 
that subsequent to the divorce, Idy Hollander made 
known to her former husband that she wished to re- 
marry. She made known to the taxpayer that the 
man to whom she wished to marry was relatively 
mpecunious and, we can infer, was unable to sup- 
bort her adequately in her terms. The separation 
n this case was not contested by this taxpaver 
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here. We may then assume that within the bounds 
of public policy it was an amicable divorce. There 
was no bitterness or ill feeling between the parties. 
Mr. Hollander, as can be inferred from the returns 
in evidence, was a man of means and substance. He 
did not desire to stand in the way economic-wise of 
his former wife’s remarriage. Apparently, the 
parties felt [11] that six years of alimony payments, 
alimony in quotes, would help the new marriage get 
off to a good start. In other words : 

The Court: Is this just to run for six years? 

Mr. Janes: Yes, sir. In other words, this tax- 
paver might well be praised for his generosity and 


tolerance to a former wife, but unfortunately we are 
struck with the wordage of 22(k). 
The Court: And what is that word? 
Mr. Janes: Perhaps I may quote from the 
House of Representatives’ report 
The Court: Well, let’s get the statute first. 
Mr. Janes: This is not a full quotation, your 
Honor. I have a few dots here, indicating some 
words are omitted, but I believe it will suffice. 
‘‘99(k) In the case of the wife who is divoreed @ 
legally separated from her husband under a decree 
of divorce or of separate maintenance, the periodi¢ 


legal obligation which, because of the marital or 
family relationship, is imposed upon or incurred by’ 


instrument incident to such divorcee or separation, 
shall be includable in the gross income of such 


Commissioner of Internal Revenue 79 


wife.’’ Under the Code, 28(u) is made dependent 
upon the 22(k) wordage. 

Now, the 77th Congress, Ways and Means Com- 
mittee Report, states p12] 
The Court: Is that the one that first passed the 
provison ? 
Mr. Janes: Yes, sir. This quotation I am read- 
ling is taken from Merton’s Volume 5, Section 314.2, 


The Court: I thought you were reading from 
the report. 
Mr. Janes: I wish, your Honor, to show the 
source from which J picked up the quotation from 
the report, in case there is some variance. 
The Court: All right. 
Mr. Janes: ‘‘This section applies only where the 
legal obligation being discharged arises out of the 
family or marital relationship in recognition of the 
Zeneral obligation to support, which is made specific 
xy the instrument or decree.”’ 

There is no general obligation to support follow- 
ng the remarriage of the former spouse. 

The Court: Are you quoting or making a state- 
| lent ? 
| Mr. Janes: End of quote, your Honor. I am 
yack on my own now, and the Respondent’s posi- 
ion on briefs. There are many cases which point 
mit that a husband has no obligation to support a 
wife after her remarriage. No such obligation is 
mposed by statute, and there appears to be no 
round for suggesting there is any moral obliga- 
jon to do so, nor that there is any such obligation 
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arising from general law. Where, then, it is the 
Respondent’s position, what obligation does tax 
payer [13] have, is taxpayer discharging when he 
made the payments here in issue? 

The Court: Well, I think before I make some 
comment about what I want you to cover on the 
briefs, I want to hear from the Petitioners’ coun 
sel on this matter. 

Mr. Sanders: Your Honor, the Respondent has 
emphasized in his opening statement the fact that 
certain of these payments, or the payments that are 
in controversy, continued after the remarriage of 


lander under law or under the original agreement. 
First, the Petitioner would like to respectfully 


versus the United States, before the United States 
District Court for the Northern District of Califor 
nia. It involved a Califormia husband and wife situ 
ation, involved the interpretation of California la W, 
and payments which continued after remarriage 
The Court pointed out in that case that there wa 
no requirement under 22(k) that the payments DB 
characterized as alimony under State law, and that 


qualify under 22(k). In addition 
The Court: Where would that fit this case? 
Mr. Sanders: Well, in this case, these payments 
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which [14] were made after remarriage—it is Peti- 
tloners’ point—that the fact that California law 
may not impose any obligation to make payments 
to the wife is really immaterial in connection with 
Section 22(k), as pointed out under the Brown case. 

Furthermore, it is the Petitioners’ position that 
the original obligations imposed under the Nevada 
decree and the first agreement were clearly—and 
stipulated—incident to the divorcee, that these obli- 
gations assumed by the Petitioners in the second 
agreement arose out of the first agreement and re- 
tained the same character 

The Court: What do you mean ‘‘arose out of’’? 


If they would have come to an end on remarriage, 
and these payments were after remarriage, and this 
agreement to pay after remarriage—how could you 
say that they arose out of it or were any part of it? 

Mr. Sanders: The obligations assumed by the 
taxpayer under the second agreement were merely 
a reshuffling of his obligations under the first agree- 
ment. They were a revision of the schedule of pay- 
ments. They extended the payments beyond the pos- 
sible remarriage of the wife. The agreement changed 
the custody provisions of the child. As the Court 
in the Second Circuit said in Newton versus Ped- 
rick, when they were faced with somewhat of a 
smiliar situation in connection with payments made 
under a second agreement, the Court in that case 
stated that the [15] second agreement merely re- 
shuffled the obligations and recast the obligations 
of the first agreement. 

The Court: What do you mean ‘‘reshuffled’’? 
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That is a term that is a little bit indefinite to me in 
relation to this sort of thing. I don’t exactly follow 
what is meant, or the significance of the word. I 
think that a more apt term could be had if it is to 
impart any meaning here to me; I think it is a bad 
choosing. It is a bad choosing of a term, as far as I 
am concerned. | 

Mr. Sanders: The position of the Petitioner can 
be summed up in this way, your Honor: I believe © 
that, clearly, the original obligation imposed upon | 
Hollander under the 1946 Nevada decree and the 
earlier agreement was incident to the divorce; that 
the changes which were made by the 1948 agree- 
ment and the California decree, were merely chang-_ 
ing the terms of payment, as far as their duration © 
was concerned, and merely changing the custody 
of the child; and that as the first agreement—— 

The Court: What does the custody of the child 
have to do with this payment that is deductible or 
not deductible which is to go to the wife as alimony 
or for her support and maintenance? Because the 
statute very definitely cuts a line there, and there is 
no deduction provision allowed in case of support | 
and maintenance of the child. | 

Mr. Sanders: I understand that, vour [16] | 
Honor. 

The Court: So I just don’t understand how the 
fact that there was something in this later agree- 
ment to do with the child, how that would have any- 
thing to do with the question here. 

Mr. Sanders: Well, actually, I mention it only | 
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for background material, and from Petitioners’ 
point of view the fact of the wife’s remarriage and 
the economic situation of her husband, and the fact 
that Mr. Hollander did get custody of the child, are 
“immaterial. It is our position that, if the first agree- 
ment was incident to the divorce, that any modifica- 
tion or revision of that first agreement and decree 
would also be incident to the divorcee, to the divorcee 
_and the status and decree of divorce. 

The Court: It would be much easier to follow 
you on that argument, all right, if the payments 
weren't to extend after remarriage, and deliber- 
| ately so. 

Mr. Sanders: Well, your Honor 

The Court: I never heard of an alimony grant 
by any court which obligated a former husband to 
take care of a former wife after she remarried some- 
one else who assumed that obligation. 

Mr. Sanders: If the first agreement had so pro- 
vided and the parties had agreed on these same 
terms 1n the first agreement, and that agreement had 
been adopted and incorporated by the Nevada court, 
certainly under those circumstances there would be 
no argument that the payments were not incident to 
the [17] divorce. 

The Court: J hear you say that. What authority 
do vou have for that, insofar as the payments after 
the remarriage? 

Mr. Sanders: The Brown case, your Honor. 

The Court: Was that the Brown case—— 

Mr. Sanders: That was concerned with those 
facts. In that case, the original agreement provided 
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for payments after remarriage and the Commis- 
sioner took the position in that case that, because 
the payments continued after remarriage, that they 
were not deductible under Section 22(k) and the 
Circuit Court rejected that argument. Also, in that 
connection, I point out to the Court I.T. 41081952- 
CB, 113, where the Commissioner himself was con- 
cerned with the question of deductibility of pay- 
ments after remarriage, and in that, took the posi- 
tion that payments after remarriage were deductible. 
under this section. So it has been the Petitioners” 
position that if the original agreement had con- 
tained the same provisions as the second agreement, 
that then there certainly would have been no areu- 
ment. 

The Court: There would be this difference, that 
this agreement—according to my understanding of 
the statements here—of course, I will look at the 
facts when I come to the matter of disposing of the 
case—that, as I followed it, this agreement, insofar 
as these payments are concerned, was not looking 
to divorcee at all. It was looking at the remar- | 
riage [18] of the first wife. 

Mr. Sanders: Your Honor, it is true that the © 
facts of the remarriage of the wife were part of the | 
motivating factors which went into the second © 
agreement. . 

The Court: As far as the wife is concerned, what — 
other factor did it have? 

Mr. Sanders: I don’t know, your Honor. 

The Court: Laying aside the questions about the 
child, which could not determine this anyhow. , 


7 
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‘ Mr. Sanders: I don’t know, your Honor, because 
T have never spoken to Idy Hollander. 

The Court: You would have to find them in the 
transaction. 

Mr. Sanders: That is right, your Honor. And 
the only other factor or motivating factor would be 
the custody of the child, as far as I can see from the 
ereements. But it is petitioners’ viewpoint and 
position that, if the first agreement was incident to 
the divorce, that the revision and modification of 
that agreement was also incident to divorce. 

The Court: Well, I could see where that would 
be true if it had to do with matters that normally 
some within the range of the divorce, namely, the 
satisfaction of the obligation of the husband to care 
for a wife. It is not so clear to follow beyond, even 
though J hear you say so, and even though you tell 
me that the United States District Court [19] has 
veld that it was, if that was, if that was a part of 
he agreement at the time of the divorce. Of course, 
here is this difference between that and this, and 
hat is that that agreement was looking to the 
livorce, and this one, so far as [ see now—I haven’t 
eard anything which would tell me that this one 
vas. 

Mr. Sanders: Well, this one, as far as the mat- 
er of time, was clearly subsequent to the time. 

The Court: Very well. Now, of course, this situ- 
ition arose out of one that was brought about by the 
pinion of the Supreme Court in Douglas versus 
Nilkins, dealing in the principle that a person was 
iot entitled to a deduction for paying his own obli- 
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gations, and an obligation incident to his marriage 
relationship. } 

Similarly, I can see where we wouldn’t have hac 
a different situation prior to 23(u) and 22(k) i 
this sort of thing, because it would probably havé 
been regarded as being without consideration if Ul 
was looking to the remarriage and the paying @: 
something that the man was not obligated to do ii 
the first place. 

Now, however, we do have a question of inter: 
preting and applying the statute, and somite 


t 
Xt 


the Petitioner, it was his position that the Walsh 
case was a weaker case for the taxpayer, then | 


in the clear, and that the items were not taxable t0 
her, and therefore they were not deductible by the 
husband, and we were affirmed in the Court of 
Appeals in the District of Columbia. 

Then we come along with the same case wher 
the husband, the former husband, is seeking a de 
duction, and at the same time a case for certam 
years tried in this Court, a case for a-different t 
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is tried in the District Court here, where the hus- 
band is seeking a refund, claiming that he was en- 
titled to a deduction he didn’t take. And while the 
matter was pending here, I mean pending before the 
Tax Court, the decision came out that the husband 
Was entitled to the deduction within the statute, and 
then of course, not having decided the case, we 
looked with interest to see what the Respondent was 
going to do, because there was certainly a direct 
onflict in principle between the decision of the Dis- 
frict Court and the decision of the lax Court in the 
former wife’s case, and the decision of the Court of 
Appeals affirming it. But somebody in the Govern- 
nent, whether [21] it was the Internal Revenue 
Service or the Department of Justice, sat on their 
amands and let the conflict rest. So there I assume 
that on the case law, neither Walsh nor the former 
wife was paying any tax on that income. Now, just 
thy the Revenue Service or the Department of Jus- 
ice would do that, I don’t know. And yet we had 
jo word in the Tax Court to the effect that they 
vere not still pressing the matter for us, when, as a 
natter of fact, if we decided it in favor of the Gov- 
rnment—and under our prior decision it would 
ome right back to the Ninth Circuit, the same 
ourt of Appeals to which the Government would 
lave to appeal in the District Court case—well, as 
_say, I know that sometimes the Revenue Service 
loes not have the final say. There is difficulty in 
larifying and getting a settled interpretation of 
he law, when Justice refuses for some reason best 
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known to them to try to proceed to clear up things 
at the time. 

Now, in this case, after I get some further facts) 
it appears that there is a difference between it and 
the Walsh case. Now, first—and this I say to Re 
spondent’s counsel and to Petitioners’ counsel, both, 


posed by a court to pay alimony was carried over 
and extended beyond the remarriage of [22] the 
spouse that was being supported. I don’t know if 
there is any such obligation in the law which calls 
on a prior husband to support a former wife afte 
she is remarried. I never heard of it. And I never 
heard of a court holding jurisdiction in an alimony 
payment to require it. If I am wrong in the law, it 
that analysis, I will expect counsel to clear it uf 
for me. 

The second point is, which is directed to the Petr 
tioners’ counsel more particularly, because it seems 
to me that that is where he must find the answer te 
the case in his favor, if it is to be found—and as 
suming that I am right on my idea of alimony, 1s 
to show me wherein, under the statute, Congress 
provided that a payment made under an agreement 
of this sort, looking to the remarriage of the former 
wife and not to divorce, is covered by 22(k) so as 
to be taxable to the former wife and deductible— 
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under 23(1) so as to be deductible by the former 
husband. 

Now, I can say this, but it has little to do with 
the question of the language of the statute of the 
Congressional intent, unless Congress somewhere 
brought it in, but I think that in fairness to the 
former husband, if he is going to support the for- 
mer wife after she has remarried, and the other 
husband has assumed the obligation to support her 
until death parts them, he ought to be willing to pay 
the tax on it. But that is not a question that we 
have here. We have a question of law and a question 
of determining what Congress intended. [23] 

So I am going to expect you gentlemen, as good 
lawyers, to have all of that spelled out very simply 
and decisively for me in briefs. You will be allowed 
90 days for briefs and 30 days for reply. 

The case will stand submitted upon the filing of 
briefs. 

Mr. Janes: Will they be simultaneous briefs? 

The Court: Yes, and I want good reply briefs. 

The Clerk: Ninety days for the original briefs, 
and 30 days. 

The Court: If I get a good reply brief, I often 
find it of more help than I do the original briefs. 


(Whereupon, at 2:55 o’clock p.m., the hear- 
ing in the above-entitled matter was closed.) 


Filed May 16, 1955, T.C.U.S. [24] 


90 Hans S. Hollander, et ux., vs. 
[Title of Tax Court and Cause. ] 


DOCKET ENTRIES 
1953 , 

Nov. 30—Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Dec. 1—Copy of petition served on General 
Counsel. 

Nov. 30—Request for Circuit hearing in Los An-— 
geles, Calif., filed by taxpayer. 12/2/53— 
Granted. 

1954 

Jan. 26—Answer filed by General Counsel. 

Jan. 28—Copy of answer served on taxpayer—Los 
Angeles, Calif. 

1955 

Feb. 8—Hearing set April 25, 1955—Los Angeles, 
Calif. 

Apr. 26—Hearing had before Judge Turner on the 
merits, Appearance of Edward Sanders; 
and Stipulation of Facts filed at hearing, 
Appearance of Louis M. Brown, filed at 
hearing. Briefs due 90 days from April 
26, 1955; Replies due 120 days from April 
26, 1955. 

May 16—Transcript of Hearing 4/26/55 filed. 

July 8—Motion for extension of time to 8/25/50 
to file brief, filed by taxpayer. 7/8/55— 
Granted. 

July 19—Motion for extension of time to 8/25/59 
to file brief, filed by General Counsel. 
7/20/55—Granted. 
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1955 

Aug. 23—Brief filed by taxpayer. 

Aug. 25—Brief filed by General Counsel. 

Sept.19—Motion for extension to October 25, 1955, 
to file reply brief filed by taxpayer. 
9/20/55—Granted. 

Oct. 24—Reply Brief filed by taxpayer. Copy 
served. 

Oct. 24—Reply Brief filed by General Counsel. 


1956 

July 17—Findings of Fact and Opinion filed. Judge 
Turner, Decision will be entered for the 
Respondent. Served 7/17/56. 

July 18—Decision entered, Judge Turner, Div. 8. 
Served 7/19/56. 

| Oct. 5—Petition for Review by U. S. Court of 

| Appeals for the Ninth Circuit with assign- 
ments of error filed by petitioner. 

Oct. 5—Notice of filing Petition for Review with 
proof of service thereon, filed. 

Oct. 12—Designation of contents of record on re- 
view with proof of service thereon, filed. 


[Title of Tax Court and Cause. ] 


CERTIFICATE 


I, Howard P. Locke, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 11, inclusive, constitute and 
are all of the original papers on file in my office as 
ealled for by the ‘‘Designation of Contents of Rec- 
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ord on Review,’’ including exhibits 1-A thru 3-C, 
attached to the Stipulation of Facts and Respond- 
ent’s exhibits D, E and F, admitted in evidence, in 
the case before the Tax Court of the United States 
docketed at the above number and in which the peti- 
tioners in the Tax Court have initiated an appeal 
as above numbered and entitled, together with a 
true copy of the docket entries in said Tax Court 
case, as the same appear in the official docket book 
in my office. 


In testimony whereof, [ hereunto set my hand and 
affix the seal of the Tax Court of the United States, 
at Washington, in the District of Columbia, this 
24th day of October, 1956. 

[Seal] /s/ HOWARD P. LOCKE, 

Clerk, Tax Court of the 
United States. 


[Endorsed]: No. 15357. United States Court of 
Appeals for the Ninth Circuit. Hans 8. Hollander 
and Clemence Blum Hollander, Petitioners, vs. 
Commissioner of Internal Revenue, Respondent. 
Transcript of the Record. Petition to Review a De- | 
cision of The Tax Court of the United States. 


Filed: November 2, 1956. | 
Docketed: November 9, 1956. r 


/s/ PAUL P. O’BRIEN, . 
Clerk of the United States Court of Appeals for” 


the Ninth Circuit. | 
| 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15357 


HANS S. HOLLANDER and CLEMENCE BLUM 
HOLLANDER, 
Petitioners, 


VS. 
JOMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS 


Comes now Hans 8. Hollander and Clemence 
lum Hollander, petitioners on review in the above- 
mntitled cause, by their attorneys, Lawrence E. Ivrell, 
ouis M. Brown and Edward Sanders, and hereby 
tate that they intend to rely upon the following 
oints in this proceeding. The petitioners assign as 
rror the following acts and omissions of The T'ax 
ourt of the United States: 


(1) The finding that the payments under the 
gereement of March 16, 1948, were not incident to 
ae divorce is contrary to the evidence. 


(2) The finding that the payments under the 
greement of March 16, 1948, were incident to Idy’s 
emarriage to her new husband rather than the 
ivorce from Hans S. Hollander is contrary to the 
vidence. 


(3) The finding that the payments under the 
greement of March 16, 1948, were not in discharge 
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of a continuing obligation of support to a former 
wife arising out of the marital or family relation- 
ship. 


(4) The failure to recognize the fact that on 
March 16, 1948, the date of the modifying agree 
ment, Hans 8. Hollander was under an existing and 
continuing legal obligation to support his former 
wife. 


(5) The failure to take into account the fact 
that Idy Hollander had not remarried on March 16, 
1948, the date of the modifying agreement, so th it 
Hans 8. Hollander’s obligation to support his for 


mer wife was in full force and effect. 


(6) The failure to give recognition to the March 
16, 1948 Agreement, as continuing the support obli- 
gation of Hans 8S. Hollander. 


and under a written instrument incident to the 
divoree. 


(8) The failure to find that the payments made 
by Hans 8S. Hollander to his former wife during 
1948 and 1949 were in discharge of a legal obliga- 
tion arising out of the marital or family relation- 
ship. : 

(9) Disregarding the order of the Superior 
Court in and for the County of Los Angeles, Stat 
of California. ; 
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(10) The finding of deficiency in income taxes 
wr the calendar years 1948 and 1949 in the re- 
spective amounts of $6,866.59 and $3,947.58. 


LAWRENCE E. TRELL, 

LOUIS M. BROWN and 

EDWARD SANDERS, 
Counsel for Petitioners; 


By /s/ LOUIS M. BROWN; 
By /s/ EDWARD SANDERS. 


{Endorsed]: Filed November 9, 1956, U.S.C.A. 
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No, 15357 
IN THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


Hans S. HoLtLanpDER and CLEMENCE BLUM HOLLANDER, 
Petitioners, 
US. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITIONERS’ OPENING BRIEF. 


Pleadings and Jurisdictional Facts. 


On November 30, 1953, the above named petitioners 
filed their Petition in the Tax Court of the United States 
for redetermination of the deficiencies in income tax for 
the taxable years 1948 and 1949 in the respective amounts 
of $6,866.59 and $3,947.58. Petitioners alleged that the 
payments of petitioner Hans S. Hollander to his former 
wife, Idy, were deductible under Section 23(u) of the 
Internal Revenue Code of 1939 and that the Commissioner 
of Internal Revenue erred in denying such deduction. 
[R. 3-13.] 


An Answer was filed in the Tax Court on January 
26, 1954. [R. 13-14.] 


oe 


A Stipulation of Facts was filed in the Tax Court on 
April 26, 1955 [R. 14-43], and on which day hearing 
was held before the Tax Court sitting in Los Angeles, 
California. [R. 69-89. ] 


Following the promulgation of Findings of Fact and 
Opinion [R. 43-63], the Tax Court entered its decision 
on July 18, 1956, that there are deficiencies of $6,866.59 
and $3,947.58 for the taxable years 1948 and 1949, respec- 
tively. [R. 63-64.] 

Petition to review by this Court of said decision was 
filed October 5, 1956. [R. 64-68]. Said Petition was 
docketed on November 9, 1956 [R. 92], and the Statement 
of Points [R. 93-95] and Designation of Contents of 
Record on Review were filed on October 12, 1956. [R. 
91.] 


This Court has jurisdiction pursuant to Section 
7482(b)(1) of the Internal Revenue Code of 1954 (Sec- 
tion 1141(b)(1) of the Internal Revenue Code of 1939). 


Statement of the Case. 


This controversy involves the proper determination of 
the petitioners’ liability for federal income taxes for the 
calendar years 1948 and 1949. Petitioners, from and 
after August 5, 1948, were husband and wife and filed 
joint federal income tax returns for the calendar years 
1948 and 1949. [R.15.] Petitioner Hans S. Hollander 
was previously married to Idy Hollander [R. 15], and the 
case raises the issue of whether alimony payments made 
by Hans S. to Idy Hollander were properly deducted by 
petitioners on their joint federal income tax returns for 
the calendar years 1948 and 1949. The statutory provi- 
sions on which this controversy hinges are Sections 22(k) 


ig 


and 23(u) of the Internal Revenue Code of 1939 (set out 
in Appx. A), which Sections state that periodic ali- 
mony payments are includible in a divorced wife’s in- 
come and deductible by a divorced husband when such 
payments are made to the former wife in discharge of 
a legal obligation imposed upon or incurred by the husband 
because of the marital or family relationship and are 
made pursuant to a decree or a written instrument incident 
to such divorce or separation. 


Hans S. Hollander was married to Idy Hollander on 
September 30, 1937. [R. 15.] On March 6, 1946, in 
contemplation of divorce, Hans and Idy Hollander entered 
into a property settlement agreement. [R. 15.] Under 
the terms of this agreement Hans S. Hollander agreed 
to pay Idy Hollander during her lifetime a maximum of 
$10,000.00 annually for her support and maintenance 
until her death or remarriage, agreed to name Idy as 
beneficiary of certain life insurance policies, and agreed 
to award Idy sole legal custody of the only child of the 
marriage. [R. 19-31.] Shortly thereafter, Idy Hol- 
lander, then a resident of the State of Nevada, instituted 
divorce proceedings against Hans S. Hollander; and on 
June 12, 1946, the Nevada Court entered its Decree of 
Divorce, and incorporated the aforesaid property settle- 
ment agreement of March 6, 1946, as part of its decree 
and ordered Hans S. Hollander to comply with the terms 
of said agreement. [R. 16.] The Commissioner of In- 
ternal Revenue does not question that the payments under 
this original decree and agreement were incident to the 
divorce and properly deductible by Hans S. Hollander 
under Section 23(u) of the Internal Revenue Code of 
1939. [R. 18-19.] 


~~ 


On March 16, 1948, at a time when the obligations 
under the original 1946 property settlement agreement 
were in full force and effect, Hans S. and Idy Hollander 
entered into an agreement modifying these obligations. 
[R. 16.] This modifying agreement was bargained for 
and supported by legal consideration in the form of 
mutual promises. The negotiations leading to the modify- 
ing agreement were precipitated by Idy Hollander’s de- 
sire to marry a “relatively impecunious individual.” [R. 
16-17.] In order to “enable” herself to remarry, Idy 
agreed to the following legal detriments: (a) reduction 
in the amount of payment to be given to her annually; 
(b) termination of all payments after a short specified 
period of years rather than a continuation of payments 
for an indefinite period, potentially measured by her 
natural life; (c) substitution of the child for Idy as bene- 
ficiary of the insurance policies; and (d) granting to 
Hans S. Hollander sole legal custody of the child. In 
return for these legal benefits, Hans S. Hollander agreed 
to pay the reduced annual amount to Idy for a specified 
period of years, whether or not she remarried. [R. 31- 
41.] This agreement of March 16, 1948, was subse- 
quently incorporated into a decree of the Superior Court 
of the State of California, which ordered Hans S. Hol- 
lander to comply with the terms of the agreement of 
March 16, 1948. [R. 17, 42-43.] Idy Hollander re- 
married 13 days after the execution of the modifying 
agreement. [R. 17.] 


The Commissioner of Internal Revenue denied deduc- 
tion of payments made by Hans S. Hollander under this 
modifying agreement following Idy’s remarriage, and the 
Tax Court sustained the Commissioner on the grounds 
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that the first property settlement agreement was a “final” 
settlement and not subject to modification [R. 61], and 
because the 1948 agreement was incident to Idy’s re- 
marriage rather than incident to the divorce of Hans S. 
and Idy Hollander. [R. 62.] 


The Tax Court’s opinion is based upon a pre-occupa- 
tion with matters which have no relevance to the issues 
raised by the facts and the applicable rules of law. The 
two ultimate facts in this case are: one, that the 1948 
modifying agreement and decree were incident to the 
divorce of Hans S. and Idy Hollander because they re- 
vised the 1946 agreement and decree which were incident 
to the divorce; and, two, that the payments made under 
the 1948 agreement and decree, being in discharge of 
Hans S. Hollander’s continuing support obligation im- 
posed by the 1946 agreement and decree, were payments 
in discharge of an obligation arising out of the marital 
or family relationship. 


Despite the Tax Court’s finding that the 1946 agree- 
ment and decree were unalterable because “final” in lan- 
guage, such agreement and decree were at all times sub- 
ject to valid modification by the mutual consent and 
agreement of the parties. Further, Idy Hollander’s re- 
marriage took place 13 days after the execution of the 
1948 agreement and, consequently, was both without effect 
on Hans S. Hollander’s continuing alimony obligation and 
irrelevant to this controversy. On March 16, 1948, at 
the time when this modifying agreement was entered, Idy 
Hollander had not remarried, and conceivably, might never 
have remarried. [R. 17.] Further, at the time when this 
modifying agreement was entered Hans S. Hollander was 
under a binding legal obligation to support his former 
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wife, Idy, which obligation could only be altered by Idy 
Hollander’s death, or by Idy Hollander’s remarrying, or by 
Idy Hollander’s agreeing to an alteration. The first two 
contingencies not having taken place on March 16, 1948, 
Hans S. Hollander’s ability to modify his alimony obli- 
gation and obtain the legal custody of his child was 
dependent upon securing the consent of Idy Hollander. 
This he did by entering into an agreement that was 
bargained for and supported by traditional legal consid- 
eration. Hans S. Hollander might have refused to agree 
to modify the original settlement terms and might have 
waited to see if Idy would end his obligation by remarry- 
ing in any event. But Hans S. Hollander had no assur- 
ance that Idy would ever remarry. The Commissioner 
of Internal Revenue has never argued otherwise; and, 
indeed, the inference to be drawn from the stipulated 
fact that the modifying agreement “enabled” Idy Hol- 
lander to remarry [R. 17] is that Idy would not have been 
able to remarry without such modification. At any rate, 
the record is barren of any evidence which would justify 
the Commissioner of Internal Revenue or the Tax Court 
as treating the modification agreement in the same manner 
as if it had been executed after Idy Hollander had re- 
married and had rejuvenated an obligation that had been 
discontinued by such remarriage, which is the position 
upon which the Tax Court’s decision seems to be based. 


To conclude, at all times pertinent to this controversy, 
Hans S. Hollander has made alimony payments pursuant 
to binding contractual obligations and judicial decrees 
ordering such payments, which payments were properly 
included by Idy Hollander in her gross income [R. 18] 
and deductible by Hans S. Hollander. 


we 
Specification of Errors. 


The petitioners assign as error the following acts and 
omissions of the Tax Court of the United States: 


(1) The finding that the payments under the agree- 
ment of March 16, 1948, were not incident to the divorce 
of Hans S. and Idy Hollander. 


(2) The finding that the payments under the agreement 
of March 16, 1948, were incident to Idy’s remarriage to 
her new husband rather than the divorce from Hans S. 
Hollander. 


(3) The finding that the payments under the agree- 
ment of March 16, 1948, were not in discharge of a con- 
tinuing obligation of support to a former wife arising out 
of the marital or family relationship. 


(4) The failure to recognize the fact that on March 
16, 1948, the date of the modifying agreement, Hans S. 
Hollander was under an existing and continuing legal 
obligation to support his former wife. 


(5) The failure to take into account the fact that Idy 
Hollander had not remarried on March 16, 1948, the date 
of the modifying agreement, so that Hans S. Hollander’s 
obligation to support his former wife was in full force 
and effect. 


(6) The failure to give recognition to the March 16, 
1948 agreement, as continuing the support obligation of 
Hans S. Hollander. 


(7) The failure to find that the payments made by 
Hans S. Hollander pursuant to the agreement of March 
16, 1948, were in discharge of a legal obligation imposed 
upon him under a decree of divorce and under a written 
instrument incident to the divorce. 


a 

— 

(8) The failure to find that the payments made by 
Hans S. Hollander to his former wife during 1948 and 


1949 were in discharge of a legal obligation arising out — 


of the marital or family relationship. 


(9) Disregarding the order of the Superior Court in 
and for the County of Los Angeles, State of California. 


(10) The finding of deficiency in income taxes for the 
calendar years 1948 and 1949 in the respective amounts of 
$6,866.59 and $3,947.58. 


Summary of the Argument. 


I. 

THE 1948 MODIFYING AGREEMENT AND DECREE WERE INCI- 
DENT TO THE DIVORCE OF HANS S. HOLLANDER AND 
IDY HOLLANDER BECAUSE THEY WERE A REVISION OF 
THE 1946 AGREEMENT AND DECREE WHICH WERE INCI- 
DENT TO THE DIVORCE. 


Il. 

PAYMENTS MADE UNDER THE 1948 AGREEMENT WERE IN 
DISCHARGE OF AN OBLIGATION ARISING OUT OF THE 
MARITAL OR FAMILY RELATIONSHIP BECAUSE, WHERE 
A DIVORCED HUSBAND IS UNDER A CONTINUING OBLI- 
GATION TO SUPPORT HIS FORMER WIFE, IMPOSED BY 
DECREE OR AGREEMENT INCIDENT TO DIVORCE, ANY 
PAYMENTS MADE TO DISCHARGE THIS OBLIGATION ARE 
PAYMENTS MADE IN DISCHARGE OF AN OBLIGATION 
ARISING OUT OF THE MARITAL RELATIONSHIP, EVEN IF 
THE OBLIGATION IS REVISED BY AN AGREEMENT SUB- 
SEQUENT TO THE DIVORCE. 


oo 


JOU 

ae TAX COURT, WHEN IT FOUND THAT THE SECOND 
AGREEMENT COULD NOT BE INCIDENT TO THE DIVORCE 
OF THE PETITIONER AND IDY BECAUSE THE SECOND 
AGREEMENT WAS INCIDENT TO IDY’S REMARRIAGE, COM- 
MITTED ERROR BECAUSE IT INTRODUCED INTO THE 
STATUTE AN ADDITIONAL AND IRRELEVANT CONDITION 
FOR FINDING THAT THE SECOND AGREEMENT WAS IN- 
CIDENT TO DIVORCE. 


IV. 

THE TAX COURT COMMITTED ERROR WHEN IT TREATED 
THE 1946 DECREE AND AGREEMENT AS UNALTERABLE BY 
MUTUAL AGREEMENT BECAUSE HANS 5S. HOLLANDER’S 
CONTINUING MARITAL OBLIGATION UNDER THE ORIGI- 
NAL 1946 AGREEMENT AND DECREE WAS SUBJECT TO A 
VALID MODIFICATION BY MUTUAL AGREEMENT EVEN 
THOUGH THE 1946 AGREEMENT PURPORTED TO BE A 
“FINAL” SETTLEMENT. 


V. 

THE MODIFYING AGREEMENT OF 1948 CONTINUED ON WITH- 
OUT INTERRUPTION HANS S$. HOLLANDER’S MARITAL 
OBLIGATION BECAUSE IT WAS BARGAINED FOR AND 
VALID LEGAL CONSIDERATION IN THE FORM OF MUTUAL 
PROMISES SUPPORTED IT. IDY HOLLANDER’S REMAR- 
RIAGE 13 DAYS AFTER THE EXECUTION OF THE MODIFY- 
ING AGREEMENT OF 1948 WAS BOTH WITHOUT EFFECT 
UPON HANS S. HOLLANDER’S CONTINUING OBLIGATION 
OF SUPPORT AND IRRELEVANT TO THIS CONTROVERSY. 


NAL 
2HE OPINION OF THE TAX COURT IS INCONSISTENT WITH 
LEGISLATIVE POLICY BECAUSE 1T PREVENTS TAXPAYERS 
FROM ADJUSTING THEIR MARITAL OBLIGATIONS IN THE 
LIGHT OF CHANGING CIRCUMSTANCES. 
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ARGUMENT. 


I, 

The 1948 Modifying Agreement and Decree Were In- 
cident to the Divorce of Hans S. Hollander and 
Idy Hollander Because They Were a Revision of 
the 1946 Agreement and Decree Which Were 
Incident to the Divorce. 

Periodic alimony payments are deductible by a divorced 
husband (and includible in the former wife’s gross in- 
come) when such payments satisfy two major statutory 
requirements: one, that the payments are made pursuant 
to a decree or a written instrument incident to such 
divorce or separation; and, two, that the payments are 
made to the former wife in discharge of a legal obligation 
imposed upon or incurred by the husband because of the 
marital or family relationship. (See Argument IJ.) Sec- 
tions 22(k) and 23(u) of Internal Revenue Code of 1939. 
(set out in Appx. A.) 


For a number of years, the courts had difficulty with 
the proper interpretation of the clause “incident to such 
divorce” and struggled with the question of whether this 
term should be construed narrowly as referring only to 
the decree of divorce or more broadly as referring to 
any written arrangements related to the status of divorce. 
See Jane C. Grant v. Commissioner, 209 F. 2d 430 (2d 
Cir. 1954), affirming 18 T. C. 1013 (1952); Commis- 
sioner v. Dorothy B. Smith, 192 F. 2d 841 (1st Cir. 
1951), affirming 16 T. C. 639° (1951). This question 
has now been resolved and the courts, in order to fully 


effectuate the purposes of the statute, have concluded 
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that the phrase “incident to such divorce” in Section 22(k) 
refers to the status of divorce rather than to merely the 


¢ 


decree of divorce; that the term “written instrument 
incident to such divorce or separation” was only designed 
to insure adequate proof of the existence of the obligation 
when divorce has occurred. Newton uv. Pedrick, 212 F. 
2d 357 (2nd Cir. 1954), reversing 115 Fed. Supp. 368 
fo NY. 1953); Maurice Pieler, 25 T. C. 1312 
56), Acq. 1956 Int. Rev. Bull. No. 33, 5. ‘Tihus, it 
has now been frequently held that if an existing agree- 
ment that was incident to divorce is modified, the modify- 
ing agreement is itself incident to divorce. Newton v. 
Pedrick, supra; Dorothy B. Smith v. Commussioner, 
supra; Jane C. Grant v. Commissioner, supra; Antoinette 
L. Holahan v. Commissioner, 222 F. 2d 82 (2nd Cir. 
1955), affrming 21 T. C. 451 (1954); Walsh v. Westover, 
me... Fedectopy .....(9,D. Calit. 1953),.53-1 U. S. 1. C. 
para. 9283; Raoul Walsh, 21 T. C. 1063 (1954), Acq. 
1954-2 Cum. Bull. 6; Maurice Fixler, supra (first agree- 
ment oral not written); Rowena S. Barnum, 19 T. C. 401 
(1953); Cf., George R. Joslyn v. Commissioner, 230 F. 
2d 871 (7th Cir. 1956), reversing in part and affirming 
in part 23 T. C. 126 (1954); Jessica S. Mahana, 88 Fed. 
ieee 285 (Ct. Cl. 1950), cert. denied 339 U. S. 978 
(1950). 


The applicable rule of law is as the Court of Appeals 
for the Second Circuit stated in its holding in Newton v. 
Pedrick, supra: 
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where a legal obligation to support survives 
the dissolution of the marital relationship whether 


| 


because of imposition in the divorce decree itself or | 


because of a pre-decree agreement not incorporated 
in the decree, subsequent adjustment of that obliga- 
gation by a court order or by later agreement is 
‘incident to such divorce’ within the purview of the 
statute.” (212 F. 2d 358 at 361-362.) 

On March 16, 1948, Hans S. Hollander was under a 
continuing obligation to support his former wife, Idy. 
This obligation was imposed by a decree of divorce and 
an agreement incident to divorce and was an obligation 
arising out of the family or marital relationship. The 
Commissioner of Internal Revenue does not question that 
payments under this original agreement were properly 


deducted by petitioners. 
On March 16, 1948, Hans S. Hollander and his former 


wife, Idy, revised the form of Hans S. Hollander’s con- 
tinuing support obligation by an agreement which was 
bargained for and supported by valid legal consideration, 


and which agreement was subsequently incorporated into 
a judicial decree. [R. 16-17.] 


As the March 16, 1948, agreement revised the 1946 
decree and written agreement which was incident to di- 
vorce, at a time when the obligations under the 1946 
agreement were in full force and effect, the 1948 agree- 
ment was incident to divorce and the payments pursuant 


to it were deductible. 


=| 


ial, 

Payments Made Under the 1948 Agreement Were in 
Discharge of an Obligation Arising Out of the 
Marital or Family Relationship Because, Where a 
Divorced Husband Is Under a Continuing Obli- 
gation to Support His Former Wife, Imposed by 
Decree or Agreement Incident to Divorce, Any 
Payments Made to Discharge This Obligation Are 
Payments Made in Discharge of an Obligation 
Arising Out of the Marital Relationship, Even if 
the Obligation Is Revised by an Agreement Sub- 
sequent to the Divorce. 

In addition to the much litigated requirement that ali- 
mony payments be made pursuant to a decree or written 
instrument “incident to such divorce,” Sections 22(k) 
and 23(u) (set out in Appx. A), contain the second 
requirement that payments to be deductible must be “in 
discharge of, a legal obligation which, because of the 
marital or family relationship, is imposed upon or in- 
curred by” the divorced husband. Legislative history 
indicates that the legal obligation to which the statute 
refers must be in recognition of the general obligation to 
support the former wife. See Sen. Rep. No. 1631, 77th 
Cong., 2d Sess. 84 (1942); Newton v. Pedrick, 212 F. 
Barso/ at 361. 


The courts have held that where a divorced husband 
is under a continuing obligation to support his former 
wife imposed by decree or agreement incident to divorce, 
any payments made in discharge of this obligation are 
payments made in discharge of an obligation arising out 


of the marital or family relationship, even if the obliga- 
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tion is revised by an agreement subsequent to the divorce. 
Newton v. Pedrick, supra; Dorothy B. Smith v. Commis- 
sioner, supra; Jane C. Grant v. Commissioner, supra; An- 
toimette L. Holahan v. Commissioner, supra; Walsh v. 
Westover, supra; Raoul Walsh, supra; Rowena S. Bar- 
num, supra; Cf., Maurice Fisxler, supra; George R. Joslyn 
v. Commissioner, supra; Jessica S. Mahana, supra. The 
courts have reached this conclusion because: 
“there is nothing in the statute or legislative back- 
ground which suggests that it was intended that the 
equitable distribution of the tax burdens resulting 
from the adjustment of marital or family financial 
obligations in connection with a dissolution of the 
marriage relationship, which the statute aimed to 
achieve, should be limited to those arrangements ef- 
fected at the time of decree of divorce or separation, 
without regard to their possible future rearrangement 
in consequence of later and perhaps unforseen vicis- 
situdes.” (Newton v. Pedrick, 212 F. 2d 357 at 
361.) 


Thus, because on March 16, 1948, Hans S. Hollander’s 
obligation of support under the 1946 agreement and de- 
cree, which obligation clearly and unquestionably arose 
out of the family or marital relationship, was in full force 
and effect, the modification of that continuing support 
obligation retained the same tax characteristics as the 
original obligation and arose out of the family or marital 
relationship. 


The facts of one of the leading cases in this area are 
sufficiently close to the facts of the instant case to sug- 
gest their elaboration. This is the case of Newton v. 
Pedrick, supra, where the Court of Appeals for the Second 
Circuit permitted a husband to deduct payments made to 
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his wife after her remarriage under a modified support 
agreement. In that case, a husband and wife entered 
into an agreement in 1924 in contemplation of divorce. 
The 1924 agreement provided for the support of the wife 
and children by providing that the wife would receive 
$24,000.00 a year until her death or remarriage, and that 


upon her remarriage she would receive $14,000.00 a 


year, plus $5,000.00 for each child. On August 25, 1926, 
the wife remarried. In 1928, the agreement was modified 
to provide for divided custody of the children and an 
additional $6,000.00 per year to be paid to the ex-wife. 
In 1930, another agreement was entered into giving the 
husband sole custody of the children and cancelling the 
1928 agreement and restoring the 1924 agreement as it 
originally stood, providing, that the husband was re- 
quired to pay the ex-wife $11,000.00 per year in addition 
to the payments due under the 1924 agreement. The 
Court held the payments under the 1930 agreement were 
deductible by the husband. 


Several aspects of the Newton uv. Pedrick decision are 
worth emphasis. In Newton v. Pedrick, the wife had al- 
ready remarried at the time the modifying agreement was 
entered; the husband’s original 1924 obligation to make 
the larger payments, $24,000.00 per year, required until 
a remarriage by the wife, had already been reduced by 
the remarriage of the wife to $14,000.00 per year, at 
the time the 1930 modifying agreement was executed. In 
the instant case, Idy Hollander had not remarried, and 
most crucially, might never have remarried so as to end 
Hans S. Hollander’s obligation to make the larger pay- 
ments required until a remarriage by his ex-wife. In 
Newton v. Pedrick, the 1928 modifying agreement in- 
creased the divorced husband’s payments to $20,000.00 per 
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year; the 1930 agreement further increased the payments 
to $25,000.00 per year. In Newton v. Pedrick, the pay- 
ments under the modifying agreement were unquestion- 
ably 22 addition to the amounts the husband was obligated 
to pay under the original 1924 agreement. In the instant 
case, the payments under the modifying agreement by 
Hans S. Hollander reduced both the annual amount of the 
continuing obligation and the likely duration of such 
payments. In short, in line with Newton v. Pedrick, the 
instant case clearly falls within the well established prin- 
ciple of law applicable to this case. 


III. 

The Tax Court, When It Found That the Second 
Agreement Could Not Be Incident to the Divorce 
of the Petitioner and Idy Because the Second 
Agreement Was Incident to Idy’s Remarriage, 
Commtted Error Because It Introduced Into the 
Statute an Additional and Irrelevant Condition 
for Finding That the Second Agreement Was 
Incident to Divorce. 


No court previously has analyzed the problem of de- 
ductibility of periodic alimony payments under a modify- 
ing agreement except in terms of whether the modifying 
agreement was “incident to such divorce.” Newton v. Ped- 
rick, supra; Dorothy B. Smith v. Commussioner, supra; 
Jane C. Grant v. Comnussioner, supra; Antoinette L. 
Holahan v. Commissioner, supra; Walsh v. Westover, 
supra; Raoul Walsh, supra; Maurice Fisxler, supra; Ro- 
wena S. Barnum, supra; Cf., George R. Joslyn v. Commis- 
sioner, supra; Jessica S. Mahana, supra. If the modify- 
ing agreement is ‘incident to such divorce,” 4. e., related to 
the status of divorce, then until now it has been irrelevant 
what other things the modification is incident to or related 
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‘to. In this respect, the Tax Court committed error by 
finding that “the second agreement was not incident to 
the divorce of petitioner and Idy, but incident to Idy’s 
remarriage.” [R. 62.] 


Perhaps, from Idy’s standpoint, her motive in modify- 
ing the original agreement was principally related to her 
possible remarriage. But because Idy (or even Idy and 
Hans S. Hollander), had as her (their) motive for 
agreeing to a modifying agreement her possible remarriage 
does not mean that such agreement could not also be 
incident to the prior divorce of Idy and Hans S. Hol- 
lander. And, more importantly, if the modifying agree- 
ment was incident to such prior divorce, then it could not 
be material or relevant what else such agreement was 
incident or related to, or what other motives the taxpayers 
had. Surely, there is no statutory requirement that a 
modifying agreement be incident to the divorce and only 
incident to the divorce; that such agreement not be inci- 
dent to or related to anything else. It would be unrealistic 
and unduly harsh to require parties to be so single minded 
in their subjective motives. Yet, this is what the Tax 
Court appears to demand. 


By stating that the modifying agreement was “incident 
to Idy’s remarriage’ [R. 62], the Tax Court demon- 
strated a misconstruction of the problem of the case and 
a confusion of the ultimate fact for the Court’s determina- 
tion. The ultimate fact in a case involving a modifying 
agreement, is as the Court of Appeals for the Second 
Circuit in Newton v. Pedrick, supra, held: 


ce 


where a legal obligation to support survives 
the dissolution of the marital relationship o 
subsequent adjustment of that obligation by a court 
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order or by later agreement as the case may be, is 
‘incident to such divorce’ within the purview of the 
statute.” (212 F. 2d 357 at 36123629) 


That Court also said: 


“The fact that increased support for the wife may 
have given the husband an opportunity to adjust the 
custody arrangements hardly proves that the motive 
for the 1930 Property Agreement (the modifying 
agreement) was other than a ‘marital’ or ‘family’ 


one. (212 F. 2d 357 at Goom) 


The Tax Court in this case should have centered its in- 


quiry on whether the modifying agreement was incident 


to divorce and made that the pivotal issue. If the issue 
of whether the modifying agreement was incident to di- 
vorce had been properly delineated from incidental factors, 
such as the parties’ subjective motives, it would have been 
necessary to decide that the 1948 modifying agreement 
and decree were incident to the divorce of Hans S. and 
Idy Hollander because they were a revision of the 1946 


agreement and decree which were incident to the divorce. 


The same sort of distinction as the distinction on which 
the Tax Court based its decision in this case, prompted 
the Second Circuit Court of Appeals to exasperatedly 
declare that: 
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. our repeated decisions on this subject have been 
founded upon principles which make irrelevant such 
incidental matters as those now held by the Tax Court 
to be decisive.” (Harold Holt v. Commissioner, 226 
F, 2d 757 at 758 (2nd Cir. 1955), reversinie 23° Te 
469 (1954), cert. denied 350 U. S. 982 (1956).) 
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IV, 

The Tax Court Committed Error When It Treated 
the 1946 Decree and Agreement as Unalterable by 
Mutual Agreement Because Hans S. Hollander’s 
Continuing Marital Obligation Under the Original 
1946 Agreement and Decree Was Subject to a 
Valid Modification by Mutual Agreement Even 
Though the 1946 Agreement Purported to Be a 
“Final” Settlement. 

The Tax Court, while seeming to accept the principle 
that “where a divorced husband is under a continuing 
obligation to support his former wife, imposed by a de- 
cree or agreement incident to divorce, any payments made 
to discharge this obligation are payments made in dis- 
charge of an obligation arising out of the marital or 
family relationship, even if the obligation is revised by an 
agreement subsequent to divorce” [R. 59], sought to make 
that principle inapplicable to the instant case on the ground 
that there was no “continuing obligation” which could 
be modified in the instant case because the original agree- 
ment purported to be a “final” one. [R. 59-61.] 


In this regard, the Tax Court went to great lengths in 
its opinion to distinguish the instant case from the case 
of Dorothy B. Smith v. Commissioner, supra, where the 
modifying agreement was held incident to the divorce. 
The Tax Court said: 


“Unlike the 1937 agreement in the Smith case, the 
1946 agreement here did not leave open the final 
disposition of the amount of support to which peti- 
tioner’s former wife could be entitled.” [R. 60-61.] 
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Although there is some supporting dictum in the Smith | 
case for the Tax Court’s assertion, see 192 F. 2d 841 at 
844, the Tax Court’s distinction appears to be based 
upon an erroneous reading of the Smith case. In the 
Smith case, husband and wife entered into an agreement 
in 1937 whereby the wife was to receive $12,000.00 an- 
nually as alimony and for child support until she (1) died, 
(2) remarried, or (3) the child of the marriage reached 
twenty-one. Whenever the first of these three events 
occurred, the parties agreed to modify their agreement. 
The 1937 agreement then went on to say: “Except as 
herein provided, neither party shall apply to any Court 
for the modification of the provisions of this paragraph 
with respect to such monthly payments.” (16 T. C. 639 
at 640.) In 1944, at which time none of the aforemen- 
tioned contingencies had occurred, the wife sought to 
obtain court enforcement of the husband’s obligation to 
make payments, and the husband sought modification of 
the original agreement. A new agreement was subse- 
quently entered into to reduce the amount of the husband’s 
payments to the wife and providing for separate pay- 
ments for the children. Under the terms of the original 
agreement, modification was only left open upon the hap- 
pening of the three specified contingencies referred to 
above: in all other respects, the first agreement was to be 
final. At the time that the modification was agreed upon, 
none of these contingencies had taken place; thus the 
original agreement was in effect modified at a time when 
it was supposedly final, just as in the instant case; and 
the modification took place by mutual agreement, just as 
in the instant case. 


None of the following cases, all of which hold payments 
by a husband under a revised agreement to be deductible, 
inquire into whether the original agreement purported to 
be a “final” one or only a tentative settlement. Newton v. 
Pedrick, supra; Jane C. Grant v. Commissioner, supra; 
Antoinette L. Holahan v. Commissioner, supra; Walsh v. 
Westover, supra; Raoul Walsh, supra; Rowena S. Bar- 
num, supra. 


The reason the foregoing cases were not concerned with 
purported “finality” is that the language of finality in 
a settlement agreement is used only to prevent harass- 
ment of one party by unilaterial petition on the part of 
the other party to a court to upset the mutually agreed 
upon arrangement of the parties. The merit of having 
such a finality provision in an agreement is that it gives 
the parties certainty in their parting arrangements. How- 
ever, changing circumstances frequently dictate renego- 
tiating the terms of a purportedly “final” settlement. In 
such situations, because of the inability of either party to 
revise the parting arrangements upon a unilaterial petition 
to a court, it becomes very important from the standpoint 
of public policy to allow revision in the light of changed 
circumstances upon the mutual consent and agreement of 
the parties. This the Tax Court would deny. And this 
the Superior Court of the State of California recognized 
when it ordered Hans S. Hollander to make payments 
under the modifying agreement of 1948. [R. 17, 42-43.] 
To conclude, even a purportedly “final’’ agreement is 
subject to a valid modification by mutual agreement. 
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The Modifying Agreement of 1948 Continued on With- 
out Interruption Petitioner Hans S. Hollander’s 
Marital Obligation Because It Was Bargained for 
and Valid Legal Consideration in the Form of 
Mutual Promises Supported It. Idy Hollander’s — 
Remarriage 13 Days After the Execution of the 
Modifying Agreement of 1948 Was Both Without 
Effect Upon Hans S. Hollander’s Continuing Ob- 
ligation of Support and Irrelevant to This 
Controversy. 


The Tax Court in its opinion seems to treat the 1948 
agreement as being unsupported by legal consideration on 
the ground that there was no evidence “that Idy would 
not remarry unless petitioner acquiesced in continuing the 
alimony payments” [R. 62] and on the ground that Hans 
S. Hollander had already obtained informal custody of 
the child. [R.62.] This position of the Tax Court mis- 
construes the problem. It is not significant what Idy 
Hollander would have done in the event Hans S. Hol- 
lander did not agree to the modifying agreement. Only 
if Idy Hollander had remarried prior to March 16, 1948, 
could such remarriage have been relevant to the problem 
of consideration, for then Hans would have been relieved 
of any continuing obligation to support her. If Idy Hol- 
lander had already remarried when the modifying agree- 
ment was executed, then the Tax Court would have been 
justified in treating the facts as.if Hans S. Hollander 
reassumed obligations of which he had been relieved or 
assumed additional burdens which had never before 
existed. But such treatment must be considered error 
when the facts are to the contrary—on March 16, 1948, 
Idy Hollander had not remarried and might never have 
remarried. [R. 16-17.] On March 16, 1948, Hans S. 
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Hollander’s continuing obligation to support Idy Hol- 
lander for the rest of her natural life was unimpaired 
and in full force and effect. Even though petitioner 
knew that Idy Hollander was strongly considering remar- 
riage, it was a fact that on March 16, 1948, Idy Hollander 
had not only not remarried, but might never have remar- 
ried for any number of reasons. Compare E. Ellsworth 
Baker v. Commissioner, 205 F. 2d 369 at 370 (2nd Cir. 
1953), affirming in part and reversing in part 17 T. C. 
1610 (1952), (discussing unpredictability of wife’s remar- 
riage). Possibly, Idy’s prospective husband, or Idy her- 
self, might have died or have been killed in an accident. 
Even more likely, the prospective husband, or Idy Hol- 
lander herself, may have had a change of heart and 
decided not to remarry. Indeed, the facts stipulate that 
| Hans S. Hollander agreed to the 1948 modifying agree- 
| ment in order to “enable” Idy’s remarriage. [R. 17.] The 
| logical inference to be drawn from this fact and the fact 
that the prospective husband was “relatively impecunious” 
[R. 16] is that Idy could not and would not have remar- 
ried unless Hans S. Hollander agreed to this modification 
and that Hans S. Hollander wouid have had to support 
Idy Hollander for the rest of her natural life. 


As of March 16, 1948, Hans S. Hollander could only 
be relieved from his fully enforceable support obligation 
by securing Idy’s consent to relief or by an act (Idy’s 
remarriage) over which Hans had no control and which 
was entirely within the discretion of two independent 
' parties, Idy and her prospective husband. Thus, the 1948 
| agreement was the result of a bargained for exchange 
/ 


of mutual promises which saw both parties suffering legal 
detriments as promisors and receiving legal benefits as 
| promisees. Idy Hollander agreed to the following legal 
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detriments: (a) reduction in the amount of payment to . 
be given to her annually; (b) termination of all payments 
after a short specified period of years rather than a 
continuation of payments for an indefinite period, po 
tentially measured by her natural life; (c) substitution 
of the child for Idy as beneficiary of the insurance policies, 
and (d) granting to Hans S. Hollander sole legal custody. 
of the child. In return for these legal benefits, Hans S. 
Hollander agreed to pay the reduced annual amount to 
Idy for a specified period of years, whether or not she 
remarried. [R. 31-41.] 


Hans S. Hollander did not reassume any obligations — 
of which he had been relieved because on March 16, 1948, 
he had been relieved of none of his obligations under the 
1946 agreement and decree. [R. 16-17.] Nor can it 
be said his obligations were voluntarily assumed burdens 
in the nature of a mere gratuity. As has been shown, 
the 1948 agreement was bargained for and supported by 
valid legal consideration. 


The error in the Tax Court treatment of the consid- 
eration issue becomes even more evident when considering 
the point of whether securing legal custody of the only 
child constituted a. part of the consideration for the 
modifying agreement of 1948. The Tax Court in the 
Hollander case disregarded this facet of the bargain, 
saying: “That agreement did no more than formalize 
what had already been accomplished in fact by the parties 
many months prior to the making of that agreement.” 
[R. 62.] But the fact remains that until Hans S. Hol- 
lander received legal custody of the child, the informal 
arrangement whereby he had temporarily obtained custody 
of the child could have been upset and Idy Hollander 
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could have regained actual custody of the child at any 
time she so desired. Legal custody of the child was not 
‘a mere matter of form without substance as the Tax 
Court implied. It means Hans S$. Hollander’s securing 
the right to keep his daughter on a permanent basis 
rather than under a tentative arrangement which Idy Hol- 
lander could unilaterally upset. 


_ The case of Newton v. Pedrick, supra, is strikingly 
‘similar to the instant case in the identity of its facts on 
this issue and the contrariness of the Tax Court’s present 
decision to that of the Court of Appeals for the Second 
Circuit. In the Newton v. Pedrick case, the wife had 
already remarried so that securing legal custody of the 
children was the sole consideration received by the hus- 
band for his agreement to pay the former wife additional 
amounts for her support. That Court did not cast aside 
the significance of securing legal custody but viewed it 
as an integral part of the “re-shuffling’ of the parting 

_ marital and family relationship. (212 FE. 2d 357 at 360.) 
The Newton case would, indeed, be authority for finding 
the transfer of legal custody of the child as sufficient 
consideration in and of itself for Hans S. Hollander’s 
promise to make payments after Idy’s remarriage, even if 
Hans S. Hollander’s promise had taken place after and 
not before, as it in fact did, the remarriage of Idy Hol- 
lander. In Newton, the wife had remarried and only the 
transfer of child custody kept the additional payments by 
the husband from being a gratuity. 


__ In addition, as further consideration, Hans S. Hollander 
obtained the right to substitute his daughter in place of 
| Idy as beneficiary of certain life insurance policies. 


To conclude, the modifying agreement was bargained 
for and supported by traditional legal consideration. 
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WA, 
The Opinion of the Tax Court Is Inconsistent With 


Legislative Policy Because It Prevents Taxpayers 


From Adjusting Their Marital Obligations in the 
Light of Changing Circumstances. 

If the position of the Tax Court is sustained, a great 
many taxpayers having parted company under alimony 
agreements would be frozen in their position under such 
agreement. According to the Tax Court, when Idy 
Hollander approached Hans S. Hollander to renegotiate 


their separation agreement, Hans S. Hollander should 


have refused to consider reducing his present obligation 
through bilateral agreement because unilateral voluntary 
action on the part of Idy might some time in the future 
end his obligation entirely. [R. 62.] According to the 
Tax Court, Hans S. Hollander could only consent to 
reducing his obligation if he could later prove Idy Hol- 
lander would not remarry without his consent to a new 
agreement. [R. 62.] It is submitted this test imposes 
an unreal burden upon taxpayers. How was Hans S. 
Hollander to determine that Idy would remarry regard- 
less of his agreement to a modification? What justification 
is there to place the burden on Hans S. Hollander to de- 
termine whether Idy would remarry regardless of his 


consent to a modifying agreement? What makes the Tax 


Court believe that Idy Hollander herself knew if she | 


would remarry if Hans S. Hollander would refuse to 
modify the terms of the original agreement? One of the 
pivotal factors in Idy’s decision to remarry was probably 


the ability to procure Hans S. Hollander’s consent to 


a modifying agreement. Indeed, in point of fact, once 
having been able to successfully bargain for Hans S. 
Hollander’s agreement to a modification, Idy Hollander 
never had to face the ultimate issue, according to the 
Tax Court, of whether she would remarry even without 
modified alimony provisions. The Commissioner has not 


shown otherwise. 


As the Second Circuit said in Newton v. Pedrick, supra: 


“There is nothing in the statute or its legislative 
background which suggests that it was intended that 
the equitable distribution of the tax burdens result- 
ing from the adjustment of marital or family finan- 
cial obligations in connection with the dissolution of 
the marriage relationship, which the statute aimed 
to achieve, should be limited to those arrangements 
effected at the time of a decree of divorce or separa- 
tion, without regard to possible future rearrange- 
ment in consequence of later and perhaps unforeseen 
vicissitudes.” (212 F. 2d 357 at 361.) 


The Court of Appeals for the Ninth Circuit has recog- 
nized the broad construction of, and the overall policy to be 
implemented by, Sections 22(k) and 23 (u) of the Inter- 
nal Revenue Code of 1939; in reversing the Tax Court 
in another case where the Tax Court held an agreement 
not to be incident to divorce, this Court stated: 


“The restricted interpretation given the statutory 
phrase by the Tax Court would tend, we believe, to 
defeat in many instances the legislative purpose.” 
(Commissioner v. Cecil A. Miller, 199 F. 2d 597 at 
Bo (Mth Cir. 1952) reversing 16 T. C. 1010 (1951); 
Non-acq. 1951-2 Cum. Bull. 5.) 
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Conclusion. 


The payments made by petitioner, Hans S. Holland 
to his former wife, Idy, during 1948 and 1949 were tel 
ductible under Section 23(u) of the Internal Revenue 
Code of 1939 because such payments were in discharge 
of a legal obligation arising out of the marital or family 
relationship, which obligation was imposed upon petitioner 
under a decree of divorce and under a written instrument 
incident to the divorce. The Commissioner of Internal 
Revenue’s determination of a deficiency for those years 
should be disapproved, and the Tax Court’s decision re- 


versed, and judgment entered for the petitioner. 


Respectfully submitted, 
IRELL & MANELLA, 
LAWRENCE E. [RELL, 
Louts M. Brown, 
EDWARD SANDERS, 
STANFORD G. ROSENBLUM, 


Attorneys for Petitioners. 


APPENDIX A. 
Internal Revenue Code of 1939. 


Sec. 23. Deductions From Gross Income. 

In computing net income there shall be allowed as 
deductions: 

0 AR ee 3 

(u) Alimony, Etc. Payments—In the case of a husband 
described in Section 22(k), amounts includible under Sec- 
tion 22(k), in the gross income of his wife, payment of 
which is made within the husband’s taxable year. If the 
amount of any such payment is, under Section 22(d) or 
Section 171, stated to be not includible in such husband’s 
gross income, no deduction shall be allowed with respect 
to such payment under this subsection. 


Sec. 22. Gross Income. 
oe ok ££ K % * KF *K x 

(k) Alimony, Etc., Income—lIn the case of a wife who 
is divorced or legally separated from her husband under 
a decree of divorce or of separate maintenance, periodic 
payments (whether or not made at regular intervals) re- 
ceived subsequent to such decree in discharge of, or 
attributable to property transferred (in trust or other- 
wise) in discharge of, a legal obligation which, because of 
marital or family relationship, is imposed upon or incurred 
by such husband under such decree or under a written 
instrument incident to such divorce or separation shall be 
includible in the gross income of such wife, and such 
amounts received as are attributable to property so trans- 
ferred shall not be includible in the gross income of such 
| husband. Beene ee 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15357 


Hans S. HoLLANDER AND CLEMENCE BLUM HOLLANDER, 
PETITIONERS 


Vv. 


COMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The findings of fact and opinion of the Tax Court 
(R. 43-63) are reported at 26 T.C. 827. 


JURISDICTION 


The Commissioner determined deficiencies in income 
tax for the calendar years 1948 and 1949. The notices 
of such deficiencies were mailed to the taxpayers on 

_ September 9, 1953, and the petition for review by the 
Tax Court was filed on November 30, 1953. (CR. 3-15, 
90.) Accordingly, the petition was filed within the 
ninety-day period allowed by Section 272 of the Inter- 
nal Revenue Code of 1939. An Answer was filed on 


(1) 
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behalf of the Commissioner on January 26, 1954. (R. 
13-14, 90.) After the hearing, the Tax Court entered 
its decision on July 18, 1956, determining deficiencies 
in income tax for the years 1948 and 1949 in the total 
respective amounts of $6,866.59 and $3,947.58. (R. 
63-64, 91.) A petition for review by this Court was 
filed on October 5, 1956. (R. 64-68, 91.) This Court 
accordingly has jurisdiction of the case under Section 
7482 of the Internal Revenue Code of 1954. 


QUESTION PRESENTED 

Taxpayer’ and his former wife made an agreement 
incident to their divorce and providing for the latter’s 
support during her lifetime or until she should re- 
marry, but subsequent to the divorce they made a sec- 
ond agreement which provided for payments for a cer- 
tain period regardless of her remarriage. The ques- 
tion is whether payments made by the taxpayer under 
the second agreement and after the remarriage of his 
former wife can be deducted by him as alimony under 
Section 23(u) of the Internal Revenue Code of 1939. 


STATUTE INVOLVED 
The pertinent provisions of the statute involved are 
set forth in the Appendix, infra. 


STATEMENT 
The Tax Court adopted the stipulated facts (R. 14- 
19) and, so far as pertinent here, its findings (R. 45- 
56) are as follows: 


The taxpayer was married to Clemence Blum Hol- 
lander (the other petitioner here) on August 5, 1948. 
1Mr. Hollander’s second wife is also one of the parties in this 


case, but since she is involved only because they filed joint tax 
returns we shall generally refer to the husband as the taxpayer. 
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(R. 55.) Before then he had married Idy Hollander 
on September 30, 1937, and has one daughter born of 
that first marriage on August 12, 1940. In vontempla- 
tion of divorce an agreement was made by taxpayer 
and Idy on March 6, 1946. Such agreement stated that 
it was a permanent and final settlement of property 
or property rights and obligations for support ‘which 
each has or may have or owe to the other or to the minor 
ehild’’. (R. 45.) The provisions which it contained 
for the support and maintenance of Idy are in part as 
follows (R. 46-48) : 


2. Upon entry of a valid interlocutory decree 
of divorce * * * the husband agrees to pay to the 
wife from and after the entry of said decree * * * 
an amount equivalent to $10,000.00 per year, pay- 
able at the rate of one-twelfth (1/12) of said 
amount per month, for alimony, support, mainte- 
nance and care of the wife and child; provided, 
however, that if the amount so payable is greater 
than one-third (44) of the income received by the 
husband for the year concerned, then said yearly 
amount shall be reduced to an amount equivalent 
to said one-third (14) of said income so received 
by the husband, which lesser sum shall hkewise 
be payable one-twelfth (1/12) thereof for each 
month during the year concerned. * * * Any pay- 
ments under the provisions of this paragraph 2 
shall commence immediately following the entry 
of said decree and shall continue from and after 
said date for the remainder of the wife’s natural 
life, or until such time as she shall remarry. If the 
wife shall remarry, then immediately upon the oc- 
currence of said remarriage, payments as set forth 
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in this paragraph 2 shall automatically cease, but 
in the event of such remarriage the husband shall 
continue to pay for the support of the child so long 
as the child is a minor in an amount which shall 
be agreed upon by and between the parties hereto, 
or, if the parties cannot so agree, as determined 
by Court. In any event, payments provided for 
in this paragraph and in paragraph 1 hereof shall 
automatically cease and terminate upon the death 
of the husband. * * * 


* * * 3 BP 


9. The husband and wife do hereby release, ac- 
quit, and forever discharge the other from any and 
all claims which he or she now has or may here- 
after have against or upon the other for payment 
of maintenance or ailmony excepting as herein pro- 
vided. Each of the parties hereto agrees that he 
or she will not under any circumstances ask any 
court in any divorce or separate maintenance ac- 
tion or otherwise for any allowance for alimony, 
support and maintenance or for any decree, judg- 
ment or order affecting the property rights of the 
parties hereto other than as provided and set forth 
in this agreement. 


On June 12, 1946, a decree of divorce was entered 
by a Nevada court in a suit which had been filed by 
Idy. The agreement of March 6, 1946, was made a part 
of the decree and the parties were ordered to comply 
with it. (R. 48; for decree see R. 49-50.) 

The taxpayer did perform his obligations under such 
decree until the second agreement was entered into in 
1948. Also, although custody of the daughter had been 
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granted to Idy, due to various circumstances she had 
not kept the child but by mutual agreement the latter 
had lived with the taxpayer after November 1946. That 
was still the situation when in 1948 Idy made known to 
the taxpayer the fact that she wished to remarry and 
the man whom she wanted to marry was ‘‘relatively 
impecunious’’. Thus, notwithstanding the provision in 
the first agreement that the alimony payments there- 
under were to cease automatically in the event of Idy’s 
remarriage, taxpayer and Idy made a second agree- 
ment on March 16, 1948, in which he promised that after 
her remarriage he would make payments in the amounts 
and for the period designated therein. Generally stated, 
the payments were to be $950 per month from Mareh 
1, 1948, until February 1, 1951, and $250 per month 
from March 1, 1951, until February 1, 1954, when the 
payments were to cease, but they were to cease earlier 
if taxpayer died before the end of such period. (R. 48, 
50-52; for specific terms of the agreement see Ex. 2-B, 
R. 31-41.) 

It was stipulated that taxpayer ‘‘voluntarily entered 
into the second agreement of March 16, 1948”’ in order 
to enable the remarriage of Idy and to obtain legal cus- 
tody of his daughter. (R. 17, 50.) 

Idy remarried on March 29, 1948. She had become 
a resident of California subsequent to June 12, 1946 
(when her divorce decree was entered in Nevada). 
About May 18, 1948, taxpayer filed a suit against Idy 
in the Superior Court in Los Angeles County in order 
to establish the Nevada decree of divorce as a foreign 
judgment. Idy agreed to the judgment which was en- 
tered in that suit on June 30, 1948, and which not only 
ordered that the Nevada decree be established as a for- 
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eign Judgment but also ordered that such decree be en- 
forced subject to two modifications, namely, (1) that 
the agreement between the parties of March 16, 1948, 
be ‘‘ratified, confirmed and approved’’ and that the 
plaintiff be ordered to make payments pursuant to 
such property agreement, and (2) that ‘‘until the fur- 
ther order of the Court”’ the plaintiff be given custody 
of his daughter Barbara Mia with full rights of visita- 
tion by her mother. (R. 54-55.) 

During 1948 taxpayer made 12 monthly payments 
of $550 each to his former wife, paid $1,990.40 to the 
Federal Government on account of her liability for 
1947 federal income tax and paid $67 to the State of 
California on account of her liability for 1947 Califor- 
nia income tax.” Taxpayer and his second wife claimed 
the total amount of $8,657.40 as an alimony deduction 
on their 1948 income tax return. But the Commis- 
sioner allowed only $2,057.40 (the sum representing 
the amounts paid by taxpayer on account of Idy’s 1947 
liability for federal and California income taxes) and 
$1,650 (the total of payments made to Idy during the 
first three months of 1948). The balance of $4,950 
claimed by taxpayers for 1948 was disallowed. (R. 
50-56. ) 

During 1949 taxpayer made 12 monthly payments of 
$550 each to Idy, paid $1,225.44 and $42, respectively, 
to the Federal Government and the State of California 
on account of her liability for income taxes for 1948. 
(R. 56.) Taxpayers claimed the total amount ($7,- 


2 The 1946 agreement provided for the withholding by petitioner 
of amounts necessary to pay all income taxes which might be as- 
sessed against Idy on account of the payments to be made under 
the agreement. The 1948 agreement contained a similar provision. 
(R. 55.) 
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867.44) as an alimony deduction on their 1949 return, 
and the Commissioner disallowed the deduction. 

The Tax Court approved the Commissioner’s deter- 
mination and found deficiencies in income tax for the 
years 1948 and 1949 in the respective amounts of $6,- 
866.59 and $3,947.58. (R. 63-64.) 


SUMMARY OF ARGUMENT 


Payments made by a taxpayer for the support of his 
divorced wife are deductible on his income tax return 
if such payments are periodic and have been made in 
discharge of a legal obligation which, because of the 
marital or family relationship, has been imposed upon, 
or incurred by, him under a decree or under a written 
instrument incident to the divorce. The Tax Court 
correctly held that these requirements were not met by 
the taxpayer here. 

The payments here were made to taxpayer’s divorced 
wife under their second agreement which, unlike the 
first agreement, provided for payments to the wife for 
six years and regardless of whether she should remarry. 
However, she did remarry shortly after execution of the 
second agreement, and it has been stipulated that her 
desire to remarry and to have additional support pay- 
ments because she wished to marry a ‘‘relatively im- 
pecunious’’ man were the basic reasons for the second 
agreement. Thus the Tax Court properly held that such 
agreement was not incident to the divorce, as required 
by the statute, but was incident to the wife’s remar- 
riage. The Tax Court also correctly pointed out that 
the second agreement provided for payments for which 
there was and could be no obligation under the first 
agreement since payments automatically ceased under 
that agreement when the wife remarried. The parties 
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had intended such arrangement to be a final property 
settlement and included a statement to that effect in 
the first agreement which was incorporated in the Ne- 
vada divorce decree. Consequently, in making the sec- 
ond agreement in order to enable the wife to remarry, 
th parties were not merely reshuffling or readjusting 
the obligation originally imposed for the wife’s sup- 
port but were providing for a new non-support obliga- 
tion and were acting so that the wife could acquire a 
new status. 

Taxpayer’s major contention is that the second agree- 
ment should be treated as being incident to the divorce 
because the first agreement was incident to the divorce. 
But that is not so here because, as already indicated, 
the obligation in the second agreement was not imposed 
by (or a revision of) the first, and the payments there- 
under did not discharge any support obligation within 
the meaning of the applicable statutory provisions. 
Moreover, the cases cited by the taxpayer did not an- 
nounce as a general principle that any subsequent 
agreement must be treated as incident to a divorce if 
the original agreement is incident to the divorce, and 
all of the cases relied on are distinguishable on their 
facts. 

The crucial and undisputed fact here, which com- 
pletely distinguishes this case from those relied upon 
by taxpayer, is that the legal obligation to support in- 
curred by him under the original pre-divorce agree- 
ment was, by the very terms of that agreement, to 
terminate upon the happening of a specified contin- 
gency—the wife’s remarriage. By purporting to obli- 
gate himself in the post-divorce ‘‘revisionary”’ agree- 
ment to continue to support the wife subsequent to and 
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notwithstanding her remarriage, taxpayer gratuitously 
undertook to revive a support obligation of which he 
had already expressly relieved himself by a valid and 
final pre-divorce settlement agreement with the wife. 
To permit the husband in the guise of post-divorce ali- 
mony revisionary agreements to deduct such voluntary 
support payments would defeat the legislative intent, 
apparent from the language and history of Sections 
22(k) and 23(u) of the Internal Revenue Code of 1939, 
to confine the deduction to support payments made ‘‘in 
discharge of a legal obligation’’ imposed upon the hus- 
band. 


ARGUMENT 


The Tax Court Correctly Held That the Taxpayer Is Not En- 
titled to Deduct Payments Made to His Divorced Wife Under 
Their Agreement Entered Into Subsequent to the Divorce 
The taxpayer here claims the right to deduct the pay- 

ments which he made to his divorced wife during 1948 
and 1949 after execution of their agreement on March 
16, 1948. It is conceded that if these payments are de- 
ductible it is because of the privilege granted by Section 
23(u) of the Internal Revenue Code of 1939 (Appen- 
dix, infra) which provides, in substance, that deduc- 
tions may be taken by a divorced husband under the 
conditions set forth in Code Section 22 (k) (Appendix, 
mfra), and that such deductions may equal amounts 
which are includible under the latter section in the 
gross income of the divorced wife. Pertinent provisions 
of Section 22 (k) are as follows: 


In the case of a wife who is divorced * * * from 
her husband under a decree of divorce * * * 
periodic payments * * * received subsequent to 
such decree * * * in discharge of, a legal obligation 
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which, because of the marital or family relation- 
ship, 1s imposed upon or incurred by such husband 
under such decree or under a written instrument 
incident to such divorce or separation shall be 
includible in the gross income of such wife, 
and such amounts received as are attributable to 
property so transferred shall not be includible in 
the gross income of such husband. * * * 


It will be seen that in order for the payments made 
by a divorced husband to come within the provisions 
of Section 22 (k) he must show, among other things, 
that such payments have been made in discharge of a 
legal obligation which, because of the marital or family 
relationship, has been imposed upon, or incurred by, 
him under a decree or under a written instrument 
executed incident to the divorce. The Commissioner 
determined that these requirements had not been met 
by the taxpayer here and the Tax Court agreed. Thus 
it held that the payments here are not within the con- 
templation of Section 22(k) and therefore are not de- 
ductible under Section 23 (u). 


A. The payments here were not made under an agree- 
ment executed incident to the divorce as required 
by the statute 


The payments involved here were made by the tax- 
payer to Idy, his divorced wife, under their second 
agreement executed on March 16, 1948, which was only 
13 days before her remarriage. (R. 17-18.) The Tax 
Court found (R. 62) that such agreement was not in- 
cident to their divorce, as required by Section 22 (k), 
but was incident to Idy’s remarriage. That finding is 
amply supported by the terms of the agreement and 
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the facts leading up to its execution. Moreover, such 
finding is a proper basis for the Tax Court’s con- 
clusion that payments under the second agreement did 
not come within the purpose or intent of the first 
agreement of March 6, 1946, which was incorporated 
as a part of the divorce decree entered on June 12, 
1946, and was incident to the divorce. (R. 17, 48-51, 
62.) 


In reaching that conclusion the Tax Court pointed 
out (R. 61) that under the second agreement taxpayer 
agreed to make payments to his former wife for which 
there was and could be no obligation under the first 
agreement. The correctness of the Tax Court’s state- 
ment cannot be denied. Under the first agreement pay- 
ments for Idy’s support (as designated therein) were 
to continue for the remainder of her natural life or 
‘‘until such time as she shall remarry’’, and if she 
‘‘shall remarry, then immediately upon the occurrence 
of said remarriage’’ the payments for her support 
‘“‘shall automatically cease’. (R. 23.) That this 
arrangement was intended to be a final settlement is 
specifically indicated in paragraph 9 of the agreement 
providing that both parties ‘‘do hereby release, acquit, 
and forever discharge the other from any and all: 
claims’’ for payment ‘‘of maintenance or alimony’’ 
except as allowed therein and that each agreed not to 
ask any court ‘‘under any circumstances’’ for any 
allowance for support except as provided in the agree- 
ment. (R. 28.) 

It is also evident that the Nevada court which 
granted the divorce treated the first agreement as a 
final settlement of Idy’s right to support. The divorce 
decree states (R. 49-50) that jurisdiction is being re- 
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tained only for the purpose of making any further 
order which might be necessary for the custody of the 
daughter and there is no contention here that any 
attempt has ever been made or could have been made 
successfully to change the Nevada decree.’ Thus the 
divorce decree must be accepted as rendered and it not 
only states that the agreement of March 6, 1946, ‘‘is 
hereby ratified, confirmed and approved by this Court 
and made a part of this decree’’, but also orders that 
‘‘the parties hereto comply with all the requirements 
contained in the above-mentioned property settlement 
agreement’’. (R. 49.) 


Notwithstanding the terms of the divorce decree and 
the agreement incorporated therein, the taxpayer and 
Idy made a second agreement about two years later in 
which he promised to make monthly payments until 
February 1954 to the extent designated therein and 
even though Idy did remarry. (R. 32-41.) But in 
taking such action they were not merely reshuffling the 
original divorce arrangements, as taxpayer argues 
here. Instead, the second agreement imposed a new 
obligation on the taxpayer and was entered into not 
for the purpose of carrying on the divorce status. but 


3 On June 30, 1948, an order which established the Nevada divorce 
decree as a foreign judgment was entered by a California court in a 
suit filed by taxpayer against his divorced wife. The latter did not 
enter an appearance and there is nothing to indicate that there was 
any controversy on which such suit could be based. Certainly the 
order is open to question for, although it purported to approve the 
Nevada decree, it did not in fact do so. Instead, it ordered that 
such decree “be enforced in this action subject to modifications” of 
the second agreement. (R. 43.) In doing this the California court was 
exceeding its authority if it was attempting to modify the Nevada 
decree and apparently taxpayer agrees, for he does not seem to rely 
here on the order of the California court and we submit that it has 
no materiality in determining the issue here. 


Se 
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to enable Idy to cast off that status. That this is so is 
shown both by the stipulation of facts and by the pro- 
visions of the second agreement. 

The parties here have stipulated that, subsequent to 
the divorce, Idy made known to the taxpayer that ‘‘she 
desired to remarry’’; that the person whom she desired 
to marry was ‘‘relatively impecunious’’; that under 
the first agreement taxpayer ‘‘would be relieved of 
further alimony obligations’’ upon her remarriage; 
and that ‘‘In order to enable the remarriage of Idy”’ 
and to obtain legal custody of his daughter, taxpayer 
‘‘voluntarily entered into the second agreement of 
March 16, 1948’’. (R. 16-17.) These stipulated facts 
are in effect an admission that taxpayer understood 
that his legal obligation for support was not a con- 
tinuing one, 1.e., was not to survive Idy’s remarriage, 
and that he had voluntarily agreed to help Idy so 
that she could get married again. This is also shown 
by the provisions of the second agreement, which 
pointed out in clear and unmistakable language that 
the reason for entering into the agreement was that 
Idy desired to remarry and wished that taxpayer’s 
payments to her be continued, and that the taxpayer 
was willing to make payments for the number of years 
and amounts designated therein. (R. 32-33.) 

We submit that in view of the provisions in the 
second agreement just referred to and other facts 
relevant thereto the Tax Court correctly held that such 
agreement was not incident to the divorce, and that 
the payments thereunder have not been made in dis- 
charge of a legal obligation which, because of the 
marital relationship, was imposed on the taxpayer. 
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B. Errors in taxpayer’s argument 


The taxpayer’s principal contention is that the sec- 
ond agreement was incident to the divorcee because it 
was merely a revision of the first agreement which was 
incident to the divorce. We do not of course agree that 
the second agreement was merely a revision of the first 
and neither did the Tax Court. Even the taxpayer ap- 
pears to concede that the second agreement was inci- 
dent to Idy’s remarriage or at least admits (Br. 17) 
that her contemplated remarriage was the motive for 
that agreement. However, the taxpayer asserts that 
the Tax Court was in error in centering its attention on 
Idy’s remarriage and should have given more consid- 
eration to the question of whether the second agree- 
ment modified the first one. Thus taxpayer argues 
(Br. 16-18) that the Tax Court misconstrued the issue 
to be determined here and also failed to take the re- 
quired realistic approach. But we submit it is the tax- 
payer who is in error. The Tax Court carefully analyzed 
both agreements and not only recognized that the ques- 
tion to be determined was whether the second one was 
merely a modifying agreement but answered that ques- 
tion. Its answer was that, since there was no contin- 
uing obligation for support under the first agreement 
and taxpayer’s obligation ended with Idy’s remarriage, 
the second agreement was not a modification or revision 
of any obligation imposed by the first. Moreover, it 
held that that was true regardless of certain language 
indicating that the parties were thereby settling tax- 
payer’s obligation to support imposed by the first 
agreement. Such language may have been inserted to 
strengthen the taxpayer’s position for income tax pur- 
poses but, whether or not that was its purpose, the Tax 
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Court correctly construed the second agreement and 
held that it was not in fact a revision of the first but 
that it imposed a new obligation. As to this the Tax 
Court said (R. 61-62) : 


Although the second agreement contained words 
to the effect that it was in settlement of petitioner’s 
obligations for alimony under the first agreement, 
there could under the first agreement be no liability 
for the payments here in question. The decree of 
divorce and the 1946 agreement incorporated 
therein had specified with particularity that peti- 
tioner should have no obligation to support Idy 
after her remarriage. The 1948 agreement, how- 
ever, is bottomed on her contemplated remarriage 
and to a man apparently incapable of supporting 
her in keeping with her tastes or desires. It thus 
appears, we think, that the second agreement was 
not incident to the divorce of petitioner and Idy, 
but incident to Idy’s remarriage, and the payments 
made thereunder were not only not within the pur- 
pose or intent of the first agreement but petitioner’s 
non-liability for such payments, to borrow from 
the words of the agreement, had been permanently 
and finally settled. 


It is also obvious that the Tax Court did not give 
undue emphasis to Idy’s proposed remarriage. Since 
that was the admitted motive for the second agreement 
the Tax Court was required to consider it, and the 
weight which it gave to Idy’s remarriage is merely the 
result of a realistic approach, which taxpayer contends 
should be made. 


In other words, in analyzing the situation here the 
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Tax Court considered these facets: The taxpayer’s for- 
mer wife wanted to marry a man whom she thought 
was financially unable to support her as she wished to 
oe supported; she knew that under their agreement 
she could not require the taxpayer to help support her 
when she became another man’s wife; nevertheless she 
ippealed to the taxpayer to do something for her over 
und above what he had agreed to do and he was gen- 
srous enough to help her by promising to make pay- 
ments for six years under certain conditions set out in 
the second agreement. (R. 31-41.) Thus, viewing the 
situation realistically, the Tax Court properly con- 
cluded that the second agreement was not entered into 
in furtherance of their divorce but was entered into to 
help Idy change her status from that of a divorced 
woman to that of a married woman. 

We are of course aware, as taxpayer points out (Br. 
23), that Idy had not remarried on March 16, 1948. 
But she was married 13 days later, and there is no basis 
for assuming that she would have given up the lifetime 
payments and other benefits under the first agreement 
(R. 19-31) if she had not had definite plans for an early 
remarriage. Certainly both taxpayer and Idy intended 
that this new agreement should cover the first years of 
her remarriage and such agreement was in fact incident 
to that event. Consequently taxpayer is the one who is 
not being realistic when he asserts (Br. 22) that it is 
material that when the second agreement was executed 
he had not yet been relieved of his obligation under the 
first agreement and that such obligation was a contin- 
uing one. As we have pointed out, taxpayer’s obliga- 
tion could continue only to the time of Idy’s remar- 
riage, and the reason he was willing to make another 
agreement was that he knew of her plans to remarry: 
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Thus, because of the new status which Idy intended to, 
and did, acquire within 13 days, taxpayer knew his 
obligation to support her was ending. And, as the Tax 
Court stated (R. 62), there is nothing in the record 
here to show that Idy would not have remarried if the 
taxpayer had not made the second agreement. Conse- 
quently, what the taxpayer did was to assume a new 
non-support obligation under an agreement with a pur- 
pose and terms different from those of the first agree- 
ment. 

As the Tax Court also pointed out (R. 62), prior to 
the 1948 agreement taxpayer had already obtained 
eustody of their daughter by mutual agreement and 
that arrangement was merely formalized by the 1948 
agreement. But, even if Idy’s promise to allow the 
taxpayer to have custody of the daughter should be 
treated as consideration for the agreement, it is still 
evident that the payments under this second agreement 
were not for the support of a divorced wife within the 
purview of Sections 22(k) and 23(1). 


C. The cases taxpayer relies on are distinguishable 


Taxpayer cites (Br. 11) a number of cases in support 
of its major contention that an agreement is incident to 
divorce if it modifies an agreement which is incident to 
the divorce. But the facts in the cases relied on are 
distinguishable from those here. 

In Newton v. Pedrick, 212 ¥. 2d 357 (C.A. 2d), which 
appears to be the case primarily relied on, the original 
agreement, which was incident to the divorce, required 
the taxpayer to make payments to his former wife of 
$24,000 annually for life or until her remarriage and 
of $14,000 annually after her remarriage. Thus the 
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taxpayer had a continuing obligation to make payments 
even after her remarriage, which was not true here. 
Consequently, when the parties in the Newton case 
made another agreement some years after the wife’s 
remarriage and provided for an $11,000 increase in 
annual payments, there was and could be no question 
as to whether the taxpayer’s obligation was affected in 
any way by the remarriage of his former wife. As the 
Second Cireuit properly held, the last agreement in 
that case was incident to the divorcee because it had 
merely modified the original agreement which was in- 
cident to the divorce. But, in reaching that conclusion, 
the court said (p. 361): 


We hold no more than that where a legal obliga- 
tion to support survives the dissolution of the 
marital relationship—whether because of imposi- 
tion in the divorce decree itself, or because of a 
pre-decree agreement not incorporated in the de- 
cree * * * a subsequent adjustment of that obli- 
gation by a court order or by later agreement, as 
the case may be, is ‘‘incident to such divorce’”’ 
within the purview of the statute. 


We submit that in making the above statement the 
Second Circuit plainly indicated that, to be inci- 
dent to a divorce, a second agreement which is 
subsequent to the divorce must be merely an adjustment 

of an obligation which has survived the divorce. In 
the instant case the second agreement was not a mere 
adjustment because the only obligation which had been 
imposed on the taxpayer by the divorce decree and the 
first agreement was one to support the former wife so 
long as she remained wnmarried. Consequently, when 
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taxpayer promised in the second agreement to go be- 
yond that he assumed a new obligation. 

Another case relied on by taxpayer is Smith v. Com- 
missioner, 192 F. 2d 841 (C.A. Ist). In that case the 
parties entered into an agreement in 1937 which pro- 
vided for support payments to be made to the taxpayer 
for her lifetime or until she remarried and there was 
also provision for modification of the agreement after 
the happening of certain events. Later in 1944, after 
taxpayer’s former husband failed to make the pay- 
ments and he asked the divorce court for a modification 
of the alimony payments, the parties compromised 
their differences by making another agreement in 
which the taxpayer agreed to accept the payments pro- 
vided for therein in lieu of the payments under the first 
agreement. The First Circuit, affirming the Tax Court, 
held that the 1944 agreement was a revision of the first 
and that it was incident to the divorce because the first 
one had been so construed. Thus it held that the tax- 
payer was taxable on the sums received thereunder. 
Inasmuch as the taxpayer here asserts (Br. 19-20) that 
the Tax Court has not properly interpreted the Smith 
ease and has relied on ‘‘dictum’’, we call attention to 
the actual basis for the First Circuit’s decision. It said 
(p. 844) : 


The criticisms of the petitioner as to the findings 
of fact by the Tax Court are without merit. Her 
arguments appear unduly technical and unrealistic 
in the circumstances here. The 1937 agreement 
clearly indicates that it was not regarded by either 
party as final and that subsequent changes were 
contemplated. The finding that the 1944 agree- 
ment was ‘‘supplemental’’ and a ‘‘revision’’ of the 
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1937 agreement was on the facts here a proper 
characterization. The 1944 agreement did cancel 
the 1937 agreement but that is not conclusive. It 
merely indicates that the parties reappraised their 
positions and altered circumstances and then 
agreed to different and changed terms. The gene- 
sis of the 1937 and 1944 agreements were the same 
—a satisfaction by the husband of his marital obli- 
gation which continued after the divorce. It fol- 
lows, therefore, that since the 1937 agreement was 
incident to the divorce decree, being specifically 
mentioned therein, that the 1944 agreement was 
also incident thereto. In fact, the decree of Jann- 
ary 14, 1946 specifically mentions the September 1, 
1944 agreement. 


From the above quotation it is evident that the tax- 
payer there, who had not remarried, had at all times a 
right to payments for her support after dissolution of 
the marriage. Thus the husband’s obhgation in that 
case was a continuing one and his payments to his 
former wife were under an agreement entered into in- 
cident to the divorce. The situation here is obviously 
different. 

Tn two other cases cited by the taxpayer (Grant vV. 
Commissioner, 209 F, 2d 4380 (C.A. 2d), and Holahan v. 
Commissioner, 222 F. 2d 82 (C.A. 2d)) the primary 
question was whether a taxpayer must treat a lump- 
sum support payment, which was made by her divorced 
husband under an agreement entered into subse- 
quent to the divorce, as a periodic taxable pay- 
ment under Section 22 (k); and the Second Cireuit held 
in both eases that the wives must do so because these 
lump-sum payments represented the payments of ali- 
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mony arrears which the divorced husbands had failed 
to make under the original agreements, which were in- 
cident to the divorcees. But in the instant case there is 
no such lump-sum payment involved and no payments 
in discharge of the obligation imposed under the origi- 
nal agreement, as was true in the Holahan and Grant 
eases. 

The circumstances here are also clearly different 
from those in Walsh v. Westover (S.D. Cal.), decided 
March 23, 1953 (1953-1 U.S.T.C., par. 9283), in which 
support payments for the taxpayer’s divorced wife 
were twice reduced by agreements entered into some 
years after the entry of the divorce decree and execu- 
tion of the original agreement, which provided for 
weekly payments with no condition attached except 
that the wife must support the two minor children. As 
the District Court found that the original agreement 
there was incident to the divorce it also reached the 
same conclusion as to the two subsequent agreements, 
which had merely reduced the amounts previously al- 
lowed. Thus it held that the taxpayer could deduct the 
payments involved there under Section 23(k), but the 
opposite conclusion was reached in an earlier case 
brought by the taxpayer’s wife. Commusstoner v. 
Walsh, 183 F. 2d 803 (C.A.D.C.). See also Commis- 
sioner v. Murray, 174 F. 2d 816 (C.A. 2d). 

We are aware that since the Court of Appeals for 
the District of Columbia decided the Walsh case sev- 
eral courts have taken a more liberal view of the term 
“incident to divorce’’ and have held that such term 
does not have to be interpreted as if it read incident to 
a divorce decree. See Commissioner v. Miller, 199 F. 
2d 597 (C.A. 9th), and Feinberg v. Commissioner, 198 


AD 


HY, 2d 260 (C.A. 3d). But it should be noted that 
though a more liberal view is now generally approved, 
he Third Circuit indicated in the Feinberg case (p. 
63), as it had earlier in Cox v. Commissioner, 176 F. 2d 
126, 229, that to be incident to divorce an agreement 
should be a ‘‘part of the package of the divorce’’. The 
‘acts in the Cow case are of course different from those 
ere since there was only one agreement in that case 
ind it was entered into after the divorce, when the di- 
vorced wife threatened to take action against the hus- 
yand because of his remarriage. But we call attention 
0 the Cox case because, in holding against the husband 
here, the Third Circuit made it clear that, when, as in 
that case, an agreement is ‘‘independent and anchor- 
‘ree of the divorce’’ (. 230) and has been entered into 
(0 preserve a taxpayer’s divorced status as to his for- 
ner wife and his married status as to his second wife, 
tis not incident to the divorce although it may refer to 
such divorce. We submit that a somewhat similar situ- 
ition existed here in that the second agreement was not 
1 part of the ‘‘package of the divorce’’ but was inde- 
yendent of it and was entered into in order to enable 
che taxpayer’s wife to acquire the status of a married 
woman after the dissolution of her first marriage by 
livorce. Consequently it is clear that the payments 
nere were not in discharge of an obligation imposed by 
in agreement which was incident to the divorce. 


. 


i 
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CONCLUSION 
The Tax Court’s decision is correct and should be 
affirmed. 
Respectfully submitted, 


CHARLES K. RICE, 
Assistant Attorney General. 
Harry Baum, 
Louise Foster, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


Marcu, 1957. 
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APPENDIX 


Internal Revenue Code of 1939: 


See. 22. Gross LNCOME. 


* * * *% * 


(k) [as added by See. 120(a) of the Revenue 
Act of 1942, e. 619, 56 Stat. 798] Alwnony, icy 
Income.—In the case of a wife who is divorced 
or legally separated from her husband under a 
decree of divorce or of separate maintenance, 
periodic payments (whether or not made at 
regular intervals) received subsequent to such 
decree in discharge of, or attributable to property 
transferred (in trust or otherwise) in discharge 
of, a legal obligation which, because of the marital 
or family relationship, is imposed upon or in- 
curred by such husband under such decree or 
under a written instrument incident to such 
divorce or separation shall be includible in the 
eross income of such wife, and such amounts 
received as are attributable to property so 
transferred shall not be includible in the gross 
income of such husband. This subsection shall 
not apply to that part of any such periodic pay- 
ment which the terms of the decree or written 
instrument fix, in terms of an amount of money 
or a portion of the payment, as a sum which is 
payable for the support of minor children of 
such husband. In case any such periodic payment 
is less than the amount specified in the decree or 
written instrument, for the purpose of applying 
the preceding sentence, such payment, to the 
extent of such sum payable for such support, shall 
be considered a payment for such support. 
Installment payments discharging a part of an 
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obligation the principal sum of which is, in terms 
of money or property, specified in the decree or 
instrument shall not be considered period pay- 
ments for the purposes of this subsection; except 
that an installment payment shall be considered 
a periodic payment for the purposes of this sub- 
section if such principal sum, by the terms of 
the decree or instrument, may be or is to be paid 
within a period ending more than 10 years from 
the date of such decree or instrument, but only 
to the extent that such installment payment for 
the taxable year of the wife (or if more than one 
such installment payment for such taxable year 
is received during such taxable year, the aggre- 
gate of such installment payments) does not 
exceed 10 per centum of such principal sum. For 
the purposes of the preceding sentence, the 
portion of a payment of the principal sum which 
is allocable to a period after the taxable year of 
the wife in which it is received shall be considered 
an installment payment for the taxable year in 
which it is received. * * * 


% % ae ca * 


(26 U.S.C. 1952 ed., Sec. 22.) 


. 23. DEDUCTIONS From Gross INCOME. 


* ¥ ay + oe 


(u) [as added by Sec. 120(b) of the Revenue 
Act of 1942, supra] Alimony, Etc., Payments.— 
In the case of a husband described in section 
22(k), amounts includible under section 22(k) in 
the gross income of his wife, payment of which 
is made within the husband’s taxable year. If the 
amount of any such payment is, under section 
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22(k) or section 171, stated to be not ineludible 
im such husband's gross income, no deduction 
shall be allowed with respect to such paymen 
under this subsection. 


Ne * * * 


(26 U.S.C. 1952 ed., See. 23.) 
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